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UNITED STATES DISTRICT COUR’ 
FOR THE DISTRICT OF COLUMB 


MAX REISSNER 

19, Schaffer Street 
Merano-Obermais 
Italy 


Plaintiff CIVIL ACTION 


WILLIAM P. ROGERS, as Attorney 
General of the United States, as 
successor to The Alien Property 
Custodian, and IVY BAKER PRIEST, 
Treasurer of the United States, 


) 
) 
) 
) 
) 
) 
~ against - 4 FILE NO. 3245-57 
) 
) 
) 
Defendants) 


COMPLAINT FOR REVIEW 


Plaintiff, through his attorneys, Delson, Levin and Gordon, alleges: 
1. Jurisdiction is conferred upon this Court by Section 34({e) of the 


Trading with the Enemy Act, as amended (P. L. 671, 79th Cong., 2d Sess. , 
Title 50 App. U.S.C.A. Section 34(e)). 

2. Plaintiff is, and at all material times was, |a citizen of the United 
States of America. 

3. The defendant, WILLIAM P. ROGERS, is Attorney General of the 
United States, and by virtue of Executive Order 9788, dated October 14, 1946, 
11 Federal Register 11981, as corrected 12 Federal Register 12123, and Re- 
organization Plan 1, of 1947, 12 Federal Register 4534, is the successor to 
the Alien Property Custodian. 

4. The defendant, IVY BAKER PRIEST, is the Treasurer of the 


5. Reissner has not been convicted of any violation of the Trading 
with the Enemy Act, as amended, or of any of the other statutes named in 
Section 34{a) of the Trading with the Enemy Act. 

6. Reissner, prior to 1937, was a national and resident of Germany 
and was the sole owner of Anticoman G. m.b.H., hereinafter referred to as 
Anticoman, a corporation established under the German G. m.b.H. Law, which 
corporation's business was the production and sale of "Anticoman", a remedy 
against diabetes. 

”7. On or about March 1, 1937, shortly after Reissner had fled from 
Germany, Schering, through its wholly owned subsidiary, Dr. Neumann & Co., 
G.m.b.H., knowing among other things that Reissner was Jewish, that he was 
the real owner of the business, and that he was under Nazi pressure to abandon 
Anticoman, paid Anticoman RM 153, 300 for all of its assets including good 
will, trade marks, manufacturing franchise rights, stock of merchandise and 
fixtures and fixed assets but not including cash and accounts receivable. 
Schering did not assume any of the liabilities of Anticoman including those to 
Reissner. The aforesaid price paid was obviously disproportionate to the 
value of the property obtained. 

8. The purchase price paid by Schering was confiscated by the Nazi 
authorities. 

9. The aforesaid transaction was, under the circumstances, void 
under Section 138 of the German Civil Code because it was contra bonos mores 
and further because the price paid for the said business was obviously dis- 
proportionate to its value and Schering had exploited the difficulties of Reissner 
knowing of the pressure of the Nazis on him and using this knowledge to its 
advantage. 


10. Pursuant to Sections 812, 817, 818, and 819 of the German 
Civil Code, claims for unjust enrichment are regarded as quasi-contractual 
in German law and under the same Schering was obligated to return the 
business to Reissner and on failing to do so it became liable to Reissner in 
damages. 

11. This obligation by Schering to Reissner constitutes a debt pay- 
able under Section 34 of the Trading with the Enemy Act, as amended. 

12. Reissner filed a Notice of Claim with the Office of Alien Pro- 
perty on February 24, 1948, seeking payment out of the| vested property held 
by the defendants. The property of Schering, to which the claim relates, was 
first vested by Vesting Order No. 4, effective April 20,| 1942, and by subse- 
quent vesting orders including V.O. No. 139, V.O. No. 2353, V.O. No. 3328, 
V.O. No. 5907, V.O. No. 16712 and V.O. No. 18710. The account of 
Schering is solvent. ; 

13. Pursuant to the Rules of Procedure for Claims under the Trad- 
ing with the Enemy Act, a hearing was had before Harry Leroy Jones, Chief 
Hearing Examiner of the Office of Alien Property and based upon the extensive 
record compiled during the hearing, said Hearing Examiner recommended a 
decision allowing the claim in an amount of indebtedness of RM 273, 507, as 
of the date of the transfer, with interest at 4%, and that the resultant German 
currency obligation of Schering to Reissner should be converted into dollars 
on the date nearest the date of the filing of the claim on which a free rate of 
exchange was quoted, which he found to be RM 3. 33 equals $1.00. 

14. Reissner took exception to the Recommended Decision of the 
Chief Hearing Examiner on the grounds that the indebtedness to himas of 
March 1, 1937, was RM 651, 331 instead of RM 273, 507 and further that 
Schering's obligation in German currency should be converted into dollars at 
the rate of exchange of RM 2.50 equals $1.00. The claim therefore should 
have been allowed in the amount of $260, 533. 24 plus 4% interest from 
March 1, 1937. 


15. Pursuant to the Rules of Procedure for Claims under the Trad- 
ing with the Enemy Act, on December 5, 1957, Paul B. Myron, Deputy Director 
of the Office of Alien Property reviewed the Recommended Decision and modi- 
fied the same. The Deputy Director adopted so much of the Recommended 
Decision that found that the debt arose out of the transfer in March, 1937, of 
certain assets of Anticoman of which Reissner was the sole stockholder, to 
Dr. Neumann & Co. G.m.b.H., a wholly owned subsidiary of Schering which 
in 1938 was merged with Schering. The Deputy Director also adopted the 
Chief Hearing Examiner's findings that the sale of Anticoman's assets "gave 
rise to a claim for unjust enrichment under German law resulting in an 
indebtedness to claimant of RM 273, 507 as of March 1, 1937." He further 
agreed with the Chief Hearing Examiner that the claim was an allowable and 
proper one under Section 34 of the Trading with the Enemy Act, as amended. 
He rejected, however, the Chief Hearing Examiner's conclusion that 


(1) The German Conversion Law should be disregarded in 
computing the amount to be paid to Reissner, and that 


(2) The conversion of Schering's German currency obligation 
into dollars should be made at the date nearest the filing of 
the claim when a free rate of exchange was quoted. 


The Deputy Director accordingly applied the German Conversion Law, 
thereby reducing the amount of RM 273, 507 to DM 27, 350.7. He allowed the 
claim in the amount equivalent to DM 27, 350.7, converted at the current rate 
of exchange, with interest at 4% from March 1, 1937. 

16. On December 23, 1957, the Attorney General determined not to 
undertake a review of the Deputy Director's decision and accordingly the de- 
cision is now final. 

17. Because they are contrary to law and fact, Reissner seeks re- 
view of so much of the Decision of the Deputy Director which 


(1) fixes the amount of the indebtedness as of March 1, 1937, 
at RM 273, 507 instead of RM 651, 331., and which 


(2) applies the German Conversion Law in computing the amount 
to be paid Reissner, it being Reissner's contention that the Ger- 

man Currency Conversion Law is inapplicable to the indebtedness 
arising from this transaction, and which 


(3) converts the German currency obligation into dollars at the 
current rate of exchange, it being Reissner's contention that under 
German Law damages are fixed in an amount necessary to make 
the creditor whole, thereby requiring the conversion of the German 
currency obligation into dollars at the exchange rate of RM 2.50 
equals $1. 00. 


WHEREFORE, plaintiff prays judgment that defendants pay from 
funds in their possession as a result of the Vesting Orders described in 
paragraph 10 of the complaint, the sum of $260, 533.24, together with interest 
at 4% from March 1, 1937. 


Dated: Washington, D. C. 


December 27th, 1957 


DELSON, LEVIN & GORDON 
Attorneys for Max Reissner 
120 East 41st Street 

New York 17, New York 


By 
A Member of the Firm 


[Filed February 28, 1958] 
ANSWER 
Defendants, for their answer to the complaint for review: 
1. Admit the allegations contained in paragraph 1 of the complaint. 
2. Deny the allegations contained in paragraph 2 of the complaint. 
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3. Admit the allegations contained in paragraph 3 of the complaint. 

4. Admit the allegations contained in paragraph 4 of the complaint. 

5. -11. Neither admit nor deny the allegations of paragraphs 5 
through 11 of the complaint since such allegations are not material or rele- 
vant to this proceeding to review the determination of the defendant Rogers 
allowing in part a debt claim asserted by plaintiff against Schering- 
Kahlbaum A.G. under section 34 of the Trading with the Enemy Act, as 
amended (50 U.S.C. App. 34). The certified transcript of the proceedings 
before the defendant Rogers with respect to plaintiff's claim is on file in this 
action and contains, inter alia, the determination and the findings of said 
defendant as they relate to plaintiff's claim. 

12. Admit the allegations contained in paragraph 12 of the complaint. 

13. Admit the allegations contained in paragraph 13 of the complaint. 

14. Deny that plaintiff's claim should have been allowed in the 


amount of $260, 533. 24 plus four per cent interest from March 1, 1937, and, 


except as thus expressly denied, admit the other allegations contained in 
paragraph 14 of the complaint. 
15. Admit the allegations contained in paragraph 15 of the complaint, 
except that the date of the decision of the Deputy Director was November 5, 1957. 
16. Admit the allegations contained in paragraph 16 of the complaint. 
17. Deny that those portions of the decision of the Deputy Director, 
Office of Alien Property, specified in paragraph 17 of the complaint are con- 
trary to law and fact and, except as thus expressly denied, admit the other 
allegations contained in paragraph 17 of the complaint. 
FOR A FIRST, SEPARATE AND PARTIAL DEFENSE TO THE 
COMPLAINT FOR REVIEW 
18. This Court lacks jurisdiction over the defendant Ivy Baker 
Priest, Treasurer of the United States, for the reason that Section 34(e) of 
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the Trading with the Enemy Act, as amended (50 U.S.C. App. 34{e) ) pro- 
vides that a complaint for review of a disallowance of a debt claim, in whole 
or in part, shall name the Alien Property Custodian as defendant. 
WHEREFORE, defendants demand judgment affirming the determina- 
tion of the defendant William P. Rogers, as Attorney General of the United 
States and successor to the Alien Property Custodian, allowing plaintiff's 
claim in the amount equivalent to Deutsche Marks 27, 350.7 with interest at 
4% from March 1, 1937, converted at the November 5, |1957 rate of exchange. 
Dated: February 28, 1958 


DALLAS S. TOWNSEND 
Assistant Attorney General 


GEORGE B. SEARLS 


MAX WILFAND 
SIDNEY ULLMAN 


Attorneys, Department of Justice 
Office of Alien Property 
101 Indiana Avenue, N. W. 
Washington 25, D. C. 


Attorneys for Defendants 


CERTIFICATE OF SERVICE 


I certify that on February 28, 1958 I mailed a copy of the above 
answer to Messrs. Becker and Maguire, 839 - 17th Street, N. W., 
Washington, D. C., attorneys for Plaintiff. 


(signed) Max Wilfand 


One of attorneys for defendant 


[Filed November 5, 1958] 


MEMORANDUM 


Plaintiff and defendant have filed cross motions for summary 
judgment. Both motions are granted in part and denied in part. 
I hold as follows: 

1. There is competent evidence to show that Schering’s indebted- 
ness to Reissner is RM 273, 507; 

2. The German Currency Conversion Law is inapplicable in this 
case; 

3. The date for converting the indebtedness from German to 
United States currency is the date when Reissner's claim was filed with the 
Alien Property Custodian on February 24, 1948. 

Counsel for the plaintiff shall prepare the appropriate order not 
inconsistent with this memorandum. 


EDWARD M. CURRAN /s/ 
Judge 


a 


[Filed January 23, 1959] At a Term of the United States 
District Court held in and 
for the District of Columbia, 
on the day of November, 
1958. 


PRESENT: 
HONORABLE EDWARD M. CURRAN, 
U. S. D. J. 


* *« * * * * * * 
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The plaintiff having filed a complaint for review of a decision of 
the Deputy Director of the Office of Alien Property, pursuant to Title 50 
App., Section 34{e), of the United States Code, and the defendants having 
filed an answer to said complaint for review, and the defendants having 
thereafter moved for an order granting summary judgment in favor of the 
defendants dismissing the complaint, and the plaintiff having filed a cross 
motion for summary judgment for the relief requested in the complaint, and 
the plaintiff having annexed to said cross motion an affidavit of one Wolfgang 
Friedmann,and the defendants thereafter having moved to strike the said 
affidavit of Wolfgang Friedmann, and the matter having been noticed for 
hearing and having come on to be heard on the 16th day of June, 1958, and 
the plaintiff having appeared by DELSON, LEVIN AND GORDON and BECKER 
AND MAGUIRE, his attorneys, and the defendants having appeared by 
DALLAS S. TOWNSEND, ESQ., Assistant Attorney General, and SIDNEY 
ULLMAN, ESQ., Attorney for the Department of Justice, and due delibera- 
tion having been had, and the Memorandum of the Honorable Edward M. 
Curran having been issued on the 5th day of November,| 1958. 

NOW, THEREFORE, BE IT ORDERED, that the motion of the de- 
fendants to strike the affidavit of Wolfgang Friedmann, |be and the same 
hereby is granted, and it is further 

ORDERED that the motion of defendants for summary judgment and 
the cross motion of plaintiff for summary judgment be and the same hereby 
each are granted in part and denied in part, to wit: that the claim of the 
plaintiff shall be paid in the amount of Reichmarks 273, 507, undiminished by 
the German Currency Conversion Law, which is inapplicable herein, and 
is to be converted into United States currency at the rate prevailing on Febru- 
ary 24, 1948 or the nearest date thereto when a free rate of exchange was 
quoted, which rate was 3.33 marks per dollar, and it is therefore 
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ORDERED, that the defendants shall pay to the plaintiff the sum 
of $82, 134. 23 with interest at 4% thereupon from March 1, 1937. 


Dated: Washington, D. C. 
January 23, 1959 


/s/ EDWARD M. CURRAN 
U. S. D. J. 


[Filed March 20, 1959] 
NOTICE OF APPEAL 


Notice is hereby given this 19th day of March, 1959, that the 
plaintiff, MAX REISSNER, hereby appeals to the United States Court of 
Appeals for the District of Columbia from so much of the judgment of this 
Court entered on the 23rd day of January, 1959, in favor of plaintiff and 
against said defendants, which fixed the claim of the plaintiff at Reichmarks 
273, 507 instead of Reichmarks 651, 331, and which ordered the conversion 
of the claim amount into U. S. currency at 3.33 RM equals one dollar 
instead of 2.5 RM equals one dollar, and which gave judgment in the amount 
of $82, 134. 23 with interest at 4% thereupon from March 1, 1937, instead 
of giving judgment in the amount of $260, 533. 24 with interest at 4% from 
March 1, 1937. 


BECKER AND MAGUIRE 
839 17th Street, N. W. 


Washington, D. C. 


By _/s/ Gerald Greenwald 
(Handwritten:) 

DELSON, LEVIN AND GORDON 
Copy to: 120 East 41st Street 
Dallas Townsend, Esq. New York 17, New York 
101 Indiana Ave., N. W. 
Washington, D. C. _ By _/s/ 

A Member of the Firm 


Attorneys for Appellant. 


[Filed March 23, 1959] 
NOTICE OF APPEAL 


Notice is hereby given that the defendants in this action hereby 
appeal to the United States Court of Appeals for the District of Columbia 
Circuit from the judgment entered January 23, 1959, in so far as it 
orders that: 

(a) Plaintiff's motion for summary judgment be granted in the 
amount of RM 273, 507, undiminished by the German Currency Conversion 
Law, which amount is to be converted into dollars at the rate of exchange 
prevailing on February 24, 1948, or the nearest date thereto when a free 
rate of exchange was quoted, which rate was 3.33 marks per dollar, and 

(b) Defendants shall pay plaintiff the sum of $82, 134. 23 with 
interest at 4% thereon from March 1, 1937. 


/s/ GEORGE B. SEARLS 
i SEoneE . SEARLS 
1S A — 


Attorneys, Department of Justice 
Office of Alien Property 
Washington 25, D. C. 


Attorneys for Defendants. 


[Filed February 13, 1958] 


UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 


In the Matter of: 


MAX REISSNER v. SOLVENT ACCouNT OF —)-—«dDebt Claim No. 34710 
) 
) 


SCHERING-DAHLBAUM, A. G.) Docket No. 55 D 6 


RECOMMENDED DECISION OF THE CHIEF HEARING EXAMINER 


Ernest Fleischman of Messrs. Delson, Levin & Gordon, New York 
City, appeared for the claimant. 

William C. Levy, Trial Attorney, appeared for the Chief of the 
Claims Section. He was succeeded by David M.. Williford as Trial Attorney. 

Julius B. Weigert, of New York City, attorney for the American 
Association of Former European Jurists, filed a brief amicus curiae. 


STATEMENT 


This is a proceeding for payment of a debt under section 34 of the 

Trading with the Enemy Act, as amended (50 U.S.C. App. 34), based on 

a Notice of Claim filed 'on February 24, 1948. The alleged debt is based 

on a claim against Schering -Kahlbaum A.G., arising from a transfer of 
certain assets of Anticoman G. m.b.H., of Berlin, Germany of which the 
participations or shares were owned by the claimant, in March, 1937, to 

Dr. Neuman G. m.b.H.., a wholly owned subsidiary of Schering-Dahlbaum A. G. 
The amount of the debt is alleged to be $1, 368, 000.00. The property of 
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Schering-Kahlbaum A.G., to which the claim relates, was first vested by 
Vesting Order No. 4, effective April 20, 1942. Subsequent Vesting Orders 
include V.O. No. 139, V.O. No. 3328, V.O. No. 5907, V.O. No. 16712, 
and V.O. No. 18710. The account of the debtor is solvent. Claimant is 
an American citizen and a resident of the United States since 1939. 
The issues are: 
(1) Whether a contract of sale between Anticoman G.m.b.H., and 
Dr. Neumann, was null and void as a transaction contra bonos mores 
under section 138 of the German Civil Code. 
(2) Whether the transfer of the assets of Anticoman G. m.b.H., 
to Dr. Neumann G.m.b.H., pursuant to the contract of sale, gave rise under 
German law to an obligation cognizable as a debt within the meaning of 
section 34 of the Trading with the Enemy Act, as amen 
(3) Whether the claimant owned all, or only 90% of the "parts" 
or shares of Anticoman G.m.b.H., and is entitled to assert the claim 
against Schering. 
(4) Whether any indebtedness arising from the 1937 transaction 
is subject to devaluation at the rate of DM 1 for RM 10 under the German 
Monetary Reform Legislation of 1948. 
From the record, consisting of the transcript of testimony of the 
claimant and two expert witnesses on German law, and of documentary 
exhibit, I recommend the following: 


FINDINGS OF FACT 


(1) The claimant is a naturalized citizen of the United States and 
has been a resident of the United States since 1939. He has not been con- 
victed of any violation of the Trading with the Enemy Act, as amended, or of 
atiy of the other statutes named in section 34(a) of the Trading with the Enemy Act. 
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(2) The claimant is a Jew. Prior to 1937 he was a national and 
resident of Germany. 

(3) Anticoman’G.m.b.H., was organized in Berlin, Germany, in 
1930, with a capitalization of RM 50, 000. Its business was "the production 
and sale of chemical pharmaceutical preparations, especially the sale of 
Anticoman (a remedy against diabetes). " 

(4) The original owners of the participations in Anticoman were 
claimant, Max Reissner, RM 25, 000, and Fritz Pulfer, RM 25, 000. 
Claimant was the sole manager, and by 1932, he had increased his share- 
holdings to RM 41, 000, or 82% of the total. 

(5) In 1933, after the advent of Adolf Hitler, claimant commenced 
transferring on the record his parts or shares to certain "Aryan" friends, 
relatives and acquaintances, so that by December 31, 1935, the holders of 
participations were as follows: Herbert Dinghaus, RM 46, 000; Gertrude 
Quandt, RM 3,000; and Otto Schulz, RM 1, 000. His friend, Herbert 
Dinghaus, was designated as Manager. Dinghaus continued as Manager 
until January 1936, when claimant's auditor, Paul Lange, and Dinghaus’ 
auditor, Hugo Rastalsky, were made Managers. Lange was a member of 
the Nazi Party. Under German law, the Managers of aG.m.b.H. are its 
sole organs and are authorized by law to make any and all contracts, in- 
cluding the sale of all assets. 

(6) In transferring his shares on the record to Dinghaus, Quandt 
and Schulz the claimant had no intention of parting with the beneficial interest 
in the shares and did not intend to confer other than nominal ownership upon 
them. None of the three transferees accepted the shares with the under- 
standing that he was thereby becoming the absolute owner, or that he was 
doing more than camouflaging the claimant Reissner's ownership. 
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The claimant at one time intended to give Dinghaus a beneficial 
interest in 10% of the shares in token of his appreciation of Dinghaus’ loyalty 
to him, but Dinghaus refused to accept the 10%, and the transfer was never 
formally consummated under German law. Dinghaus never became the 
beneficial owner of any of the shares. 

(7) As a result of increasing Nazi pressure on claimant and 
Dinghaus, some time in September or October 1936, Reissner decided to 
sell Anticoman G.m.b.H. Claimant fixed a sale price of RM 650, 000, and 
he, Dinghaus, and the Managers of Anticoman G.m.b.H., Paul Lange and 
Hugo Rastalsky, "looked around for a buyer." Upon advice from a banker, 
Mr. Kassel, and Dinghaus, that the asking price was too high, claimant 
reduced the price to RM 450, 000, and finally to RM 300,000. At least 
three different firms were approached without success. 

(8) Thereafter, Schering A.G. contacted Anticoman G. m.b.H., 
through a middleman, and in November 1936, Schering A.G. sent its em- 
ployee, Dr. Herbert Stoll, to survey the business conducted by Anticoman 
G.m.b.H., and to determine its value from the point of view of a possible 
purchaser. Dr. Stoll conducted a personal investigation, including another 
visit to the company's offices on January 27, 1937, and discussions with 
Mr. Reissner, Mr. Lange, Auditor and Business Manager, and Mr. Szigmondy, 
Factory Manager. He prepared a report in memorandum form, dated 
January 29, 1937 "for the illumination of the Schering management." 

Dr. Stoll's memorandum disclosed a balance sheet as follows: 
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Provisional balance sheet as of December 31, 1936 
Assets Liabilities 


Cash, bank, postal check account 23,442.49 Capital stock 50, 000. 00 
Receivables 119,157.53 Loans 425, 940. 61 
Stocks of merchandise '5 120, 692.25 Profit of 1936 . 
Guarantees STi 150.00 — RM 39,576.14 
Machinery ~ “%</\ 30,000.00 less loss carried forward 
Equipment (office) 2,272.36 as of January1, 1936 
Invisible assets 95, 000. 00 RM 24, 802.12 

RM 490, 714. 63 14, 774. 02 

RM 490, 714. 63 


As to the loans carried as a liability, Dr. Stoll reported as 


follows: 


Commitments in respect of loans 


Max Reissner 
(R. Heinzius) - Dinghaus RM 2,000 RM 365, 940. 61 
Fides firm (owner R. 
Heinzius) 53, 000 55, 000. 00 
Paul Lange (Business manager of Anticoman) 5, 000. 00 
RM 425, 940. 61 


"The loans are not to be included in the transfer. If the lenders 
were to renounce their claims, this might possibly result in a profit 
liable to corporation tax. If the loans were transferred to the purchasers 
of the shares, corporation investment tax might become due. Except for 
the capital stock, only RM 60, 000 of the loan granted by Mr. Reissner in 
1932 has up to now been assessed for corporation investment tax. The loans 
are granted free of interest, except for the RM 5, 000 granted by Lange. "’ 


The report concluded: 


"To sum up, it can be said, that for the purchase price of RM 300, 000 
as demanded in the first instance, the following assets are available as of 
January 1, 1937: 
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Cash, bank, postal check RM 23, 442.49 
Claims deriving from deliveries of panes 
merchandise _ 29, 843. 57 
Stocks of goods (finished goods valued 
at 0. 45 per package, actual cost : ; 
price RM 0.57 85, 778. 25 
Guarantees 150. 00 


Machinery : : 
(less depreciation 1936) 5 25, 000. 00 
Equipment ; . 
(less depreciation 1936) Ss 1, 572. 36 
RM 165, 786. 67 
oo 
The invisible assets, therefore, are charged at approximately 
RM 135, 000. 00. 
Assuming a net profit of approximately RM 27, 000, the purchase 
price would only yield an income of 9%, unless the manufacturing expenses, 
which amount to RM 0.57 per package, could be reduced (average proceeds: 


RM 1.69). (Cost price of sythaline about RM 0. 30 as against a sales price 
of RM 1.92)." 


(9) Schering knew that Reissner was a Jew and was under Nazi 
pressure to abandon Anticoman G.m.b.H. and to leave Germany. When 
Schering’s representative Stoll first appeared at Anticoman's premises 
he had a few words with Reissner who told Manager Lange to give Stoll 
everything he wished. Reissner then retired to his private apartment on 
the same premises and had nothing further to do with Stoll's investigation 
and the proposed sale to Schering'’s subsidiary. 

(10) During the morning of February 2, 1937, the doorbell of the 
Reissner apartment rang, and two "detectives" informied the claimant's wife 
that they had come to take the claimant away for questioning. She stated to 

them untruthfully that the claimant was downtown but would return for lunch. 
They left, and Mrs. Reissner informed her husband of their demand and 
advised him to "get out of here right away."" The claimant immediately left 
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and took a train for Czechoslovakia where he arrived within five hours with 
only eight marks in his pocket and without his personal effects. His "con- 
fidential man" Szigmondy, the Factory Manager, later came to Czechoslovakia 
to bring "things needed." 

(11) On March 1, 1937, after Reissner had fled from Germany, 2 
contract of sale was entered into between Anticoman G.m.b.H., represented 
by the Managers Lange and Rastalsky, and Dr. Neumann G.m.b.H., 2 wholly 
owned subsidiary of Schering A.G., pursuant to which Anticoman G.m.b.H., 
sold all of its assets except its cash in the amount of RM 23, 442.49, and 
accounts receivable in the amount of RM 119, 157.53. Dr. Neumann G. m.b. H., 
paid RM 150, 000 for the assets, but the amount paid was based on the value 
of the office equipment, machinery and inventory alone. Dr. Neumann G.m.b.H., 
assumed all of the obligations of the seller to Mr. von Godin, the owner and 
licensor of the Anticoman patent who was subsequently paid RM 33, 500 by 
Dr. Neumann G. m.b.H.,| for his patent and his claims against Anticoman 
G.m.b.H. The purchaser did not assume liability for the loans of claimant 
and others to Anticoman. 

A translation of the contract is as follows: 


Agreement 
between 


the Anticoman Gesellschaft mit beschraenkter Haftung, Berlin-Halensee, - 
hereinafter referred to a8 Anticoman-Gesellschaft - represented by its 
managers - 

and 


Dr. Neumann & Co. Chemische Fabrik G.m.b.H., 21a-22 Schoeneberger 
Strasse, Berlin SW 11 - hereinafter referred to as the Dr. Neumann firm - 
represented by its managers, Mr. Muenter and Mr. Dallwitz - 
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The Dr. Neumann firm will buy, effective as of March 1, 1937, 
all the assets of the Anticoman-Gesellschaft without the firm, i.e. without 
taking over any liabilities, but exclusive of all claims, and exclusive of 
the cash on hand. The property of the Anticoman-Gesellschaft which shall 
accordingly be transferred to the Dr. Neumann firm as from March 1 
consists: 


a) of the exclusive license with respect to the German Patents Nos. 518, 407 
and 522, 057, granted to the company by Mr. von Godin, and of the follow- 
ing patents registered and applied for in the name of the Anticoman- 
Gesellschaft: 


German Patent No. 620 509 French Patent No. 735 087 
WwW se " 637 740 Czecho-Slovakian Patent No. 46 855 
" 642 690 Swiss (principal patent) " 156 610 
Belgian 379 270 " (additional "|) "™ 162 046 
Spanish 122 438 Polish Patent a 20 932 
Dutch 30 325 U.S.A. " " 2,007 770 
British 376 806 U.S.A. ™ " 2,019 872 


Patent applications: German Patent Application No. A 68867 
Austrian " = No. A 2936/31; 


b) of the registered trade-names "Anticoman" and "Komantin"; 

c) of the entire office equipment and other inventory; 

d) of all the machines and apparatuses; 

e) of all the raw materials, semi-finished and finished including 
auxiliaries, chemicals and packing materials on han 


§ 2. 


The total purchase price amounts to RM 150, 000; RM 120, 000 of 
this is to be paid in cash when the agreement is concluded, and RM 30, 000 
within 30 days after all the above-named objects have been surrendered in 
due order. 


In addition, the Dr. Neumann firm undertakes to compensate 
Mr. von Godin for the claims which he holds on the basis of his license 
agreement concluded with the Anticoman-Gesellschaft on July 27, 1934; 
accordingly, the Dr. Neumann firm guarantees that the Anticoman-Gesellschaft 
will be released from its liabilities towards Mr. von Godin in this respect. 


The purchase price is composed as follows: 
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For the items listed under a) and b) the Anticoman-Gesselschaft 
is compensated by the cancellation of its above-mentioned liabilities towards 
Mr. von Godin. 


The office equipment listed under c), together with the other inven- 
tory, is valued at RM 1, 500; the machines and apparatuses under d), at 
RM 20, 000. 


For the stock in hand, an over-all price of RM 128, 500 was agreed 
upon, on the basis of the inventory as of December 31, 1936. This purchase 
price, however, will be reduced or increased according to whether the stock 
to be transferred to the Dr. Neumann firm on March 1, may be more or less 
than the stock shown as of December 31, 1936; the following prices will be 
taken as a basis for the computation: 


for finished goods in standard packages: RM 0.557 per package; 
cs w unpacked: RM 0. 45 
the Anticoman substance: RM 300. 00 per kilogram; 
the pancress powder: RM 13.00 " wu 
the unground pancress powder: RM 12.45 " Ww . 


The other chemicals and auxiliaries as well as the stock of packing materials 
will be charged at cost price. 


The Dr. Neumann firm is only obligated to take over unobjectionable 
and marketable merchandise, i.e., such merchandise as may be expected to 
be sold within a period of 2 years at the latest. 


§ 3. 


The Anticoman-Gesellschaft shall surrender to the Dr. Neumann 
firm all the data required for the manufacture of its products, so that the 
Dr. Neumann firm will be in a position to manufacture all the previous 
products of the Anticoman-Gesellschaft in the same composition and quality 
as the latter did. 


The Anticoman-Gesellschaft shall ae to the Dr. Neumann 
firm a complete list of its customers and shall i diately inform its cus- 
tomers of the transfer of the manufacture and sale of its product to the 
the Dr. Neumann firm, pointing out that the purchasing firm guarantees to 
deliver a product equal to the previous products of the Anticoman-Gesellschatt. 
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The Dr. Neumann firm takes over all the existing employment con- 
tracts of the Anticoman-Gesellschaft, with the exception of the contracts con- 
cluded with the two managers and the technical director, |von Szigmondy. 

The contracts in question are those concluded with the following persons: 


Elisabeth Dueball, Berlin Fritz Hartwig, Berlin 
Erika Siebecke, Berlin Charlotte |Lauckner, Berlin 
Helene Linke, Berlin Margarete Neubauer, Berlin 
Eugenie Berger, Berlin Kurt Schmidt, Berlin 
Karl Mandowski, Berlin 
Mary Mandowski, Berlin [illegible marginal note in handwriting] 


The Anticoman-Gesellschaft guarantees that there are no unusual restrictions 
on rights of termination and that no pensions have been promised. 


§ 5. 


The Dr. Neumann firm takes over the contracts |with the salesmen 
visiting doctors who were in employment on March 1, but the firm does not 
undertake the obligation not to make use of its right of termination. The sales- 
men visiting doctors are: 


Bodo Partzsch, Berlin Werner Repschlaeger, Stettin 
Ernst Grill, Munich Georg Scherer, Nuremberg 
U. Hasse, Hannover Heinrich 1s, Essen 
Ernst Koehler, Breslau Hermann Reicherdt, Stuttgart 
W. Orschiedt, Hamburg Walter Strauss, Leipzig. 


§ 6. 
The Dr. Neumann firm takes over the contracts concluded between 
the Anticoman-Gesellschaft and its foreign agents with the proviso that the 
Dr. Neumann firm undertakes no obligations concerning the period before 
March 1, 1937; the contracts are included in the correspondence files sur- 
rendered and may be inspected. 
§ 7. 
The Anticoman-Gesellschaft and its managers and partners, namely 
Managers: Partners: 
Paul Lange, Berlin, 1. Herbert Dinghaus, 


Hugo Rastalski, Berlin, 2. Otto lz, Berlin, 
3. Gertrude Quandt. 
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personally guarantee that the Dr. Neumann firm will not be encumbered, in 
connection with the transfer of the business, with any liabilities, such as 

taxes and claims based on contracts of lease, or any rights of third parties 

as would in any regard restrict the Dr. Neumann firm in the use of the patents, 
processes and trade-marks hitherto used by the Anticoman-Gesellschaft. 

This obligation does not extend to the contract concluded with Mr. von Godin, 
whose claims will be satisfied by the Dr. Neumann firm in accordance with 


§ 1, paragraph 2. 
§ 8. 


After the business has been transferred, the Anticoman-Gesellschaft 
shall discontinue any further production and sale of the products hitherto 
manufactured by it. 


The Anticoman-Gesellschaft shall immediately be dissolved and 
shall only carry on as long as is necessary for the purpose of liquidation. 


The Anticoman-Gesellschaft undertakes to refrain from the use of 
the word "Anticoman" and similar sounding words as firm-names or trade- 
names in Germany or in foreign countries. 


The Anticoman-Gesellschaft undertakes to refrain - even during the 
period in which the resolution concerning the liquidation has not yet been 
passed - from any activity which might be prejudicial to the business acquired 
by the Dr. Neumann firm, thus also from the production of competing products 
as are based on a different chemical foundation. 


The obligations mentioned in the paragraphs 1, 3, and 4 of this sec- 
tion are also assumed by the present managers: 


Paul Lange, Berlin 
Hugo Rastalski, Berlin, 


and by the partners: 


1. Herbert Dinghaus, 
2. Otto Schulz, Berlin, 
3. Gertrude Quandt 


personally, both in respect of Germany and foreign countries and without any 
time limit. 
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$ 9. 


The stamp-duty connected with the conclusion of 
shall be shared fifty-fifty by the two contracting parties. 
Berlin, March 1, 1937. 

[stamp:] Anticoman-Gesellschaft m. b. H. 


(s) Paul Lange {[stamp:] | 

(s) H. Rastalsky Dr. Newmany & €o- 
(s) Herbert Dinghaus : Chemische Fabrik G. m. b. H. 
(s) Otto Schulz (s) Muenter 
(s) Gertrude Quandt (s) Dallwitz 


(12) The purchase price of RM 150, 000 was paid by Dr. Neumann 
G. m. b. H., in accordance with the contract, but was confiscated by the Nazi 
authorities as payment of the claimant's flight tax, and income taxes. A flight 
tax was levied against all Jews as they left or fled from Germany. 

(13) After the transfer of its assets to Dr. Neuman G. m.b. H., Anti- 
coman G. m. b. H. was dissolved, extinguished and removed from the commer- 
cial register. 

(14) In 1938, Dr. Neumann G. m. b. H., was merged with Schering 
and Schering then continued the manufacture and sale of Anticoman through 
another wholly-owned subsidiary, Alpine Chemische A.G. From the date of 

the purchase of the assets of Anticoman G. m. b. H., by Dr. Neumann G. m.b. H., 

the sales of Anticoman by Schering or its subsidiaries were as follows: 
1937 RM 189, 883. 
1938 241, 064. 
1939 262, 742. 
1940 224, 514. 
1941 265, 915. 
1942 


1943 
1944 


h 
mal 
© ole 


— uy > 34¢z 
The production of Anticoman by Schering was discontinued ae in 1942 

because of objections to the sale of the preparation by a Commission on the 

Sale of Patent Medicines, composed of representatives of the Public Health 


1229 Oe 
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_ Authorities, pharmacists, physicians, and the Ministry of the Interior. 
Schering realized a profit of 45. 6% on sales for the year 1938 and 29. 8% for 
1989. For the year 1939 and thereafter, Schering allocated a greater part 
of its overhead and research costs to Anticoman sales. 


GERMAN LAW 


(15) The German Civil Code (as translated by Wang) u/ contains 
provisions as follows: 


Sec. 138. A juristic act which is contra bonos 
mores is void. 


A juristic act is also void whereby a person 
profiting by the difficulties, indiscretion or 
inexperience of another, causes to be promised or 
granted to himself or to a third party for a con- 
sideration, pecuniary advantages which exceed the 
value of the consideration to such an extent that, 
having regard to the circumstances, the dispro- 
portion is obvious. 


Sec. 812. A person who, through an act performed 
by another, or in any other manner, acquires some- 
thing at the expense of the latter without legal 
ground, is bound to return it to him. He is so 
bound even if a legal ground originally existing 
disappears subsequently, or a result originally 
intended to be produced by an act of performance 
done by virtue of a juristic act is not produced. 


_ Recognition of the existence or non-exist- 
ence of a debt, if made under a contract, is also 
deemed to be an act of performance. 


Sec. 817. If the purpose of an act of perform- 
ance was specified in such manner that its accept- 
ance by the recipient constitutes an infringement 


V/ In the opinion, there will also be some use of the language of the Loewy 
translation, which, as to some sections, appears better than the Wang 
translation. 
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of a statutory prohibition or is co bonos 
mores, the recipient is bound to e restitu- 
tion. The claim for return is barred if the per- 
Son performing is in pari delicto, unless the 
performance consisted in the incurring of an obli- 
gation, what has been given for the performance 
of such an obligation may not be demanded back. 


Sec. 818. The obligation to return extends to 
-€moluments derived, and to whatever the recipi- 
ent acquires either by virtue of a right obtained 
by him, or as compensation for the destruction, 

~damage or deprivation of the object obtained. 


If the return is impossible on account of 
the nature of the object obtained, or if the 
recipient for any other reason is not in a posi- 
tion to make the return, he shall make good the 
value. 


The obligation to return or to make good 
the value is excluded where the recipient is no 
longer benefited. 


After the date of action commenced the 
recipient is liable under the poneet provisions. 
TR AT I yt 
Sec. 819. If the recipient knows of the absence _ 
of legal ground at the time of the receipt, if he 
Subsequently learns it, he is bound turn from 
the time of receipt or of acquisition of the know- 

z if ion on the claim for return were 
commenced at that time. 


If the recipient, by the acceptance of an 
act of performance, infringes a statutory pro- 
hibition or acts contra bonos mores, he is bound 
in the same manner after the receipt of the per- 

_ formance. 


Sec. 987. A possessor shall return to the owner 
the emoluments which he draws after action com- 
menced. 
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If the possessor after action commenced 
does not draw emoluments which he might draw 
according to the rules of proper husbandry, he 
is bound to compensate the owner in so far as 
fault is imputable to him. 


Sec. 989. The possessor, from the date of action 
commenced, is responsible to the owner for any 
damage which arises by reason of the fact that 
the thing, in consequence of his fault, deterior- 
ates, perishes, or cannot be returned by him for 
any other reason. 


Sec. 990. If the possessor, at the time.of- 
acquiring possession, was in’ bad faith, he is _ 


Tabte to the ownér under the provisions of 987, 
989, as from the time of the acquisition. If 

the possessor subséquently learns that he is not 
entitled to possession, he is liable in the same 


manner as from the time of obtaining the knowledge. 


| _Amore.extensive liability of the possessor 
on account of default remains unaffected. 


ee na aithel 


Sec. 992. Ha possessor has obtained possession 
by unlawiul interference or by a criminal act, he 
is liable to the owner under the provisions relating 
to compensation for unlawful acts. 


Sec. 250. The creditor may fix a reasonable 
period for the restitution in kind by the 

person liable to compensate with a declaration 

that he will refuse to accept restitution after 

the’ expiration of the period. After the 

expiration of the period the creditor may 

demand the compensation in money if the restitution 
is not effected in due time; the claim for restitution 
is barred. 


Sec. 251. In so far as restitution in kind is 
Impossible or is insufficient to compensate 

the creditor, the person liable shall compensate 
him in money. . 
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The person liable may compensate the 
creditor in money if restitution in kind is pos- 
sible only through disproportionate outlay. 


Sec. 252. The compensation required to be made 
includes also lost profits. Profit is deemed to 
have been lost which could have been expected 
with probability according to the ordinary course 
of things or according to the particular circum- 
stances, e.g., according to the preparations and 
-provisions made. 


Sec. 286. The debtor shall compensate the creditor 
for an e arising f 2 
y damag ing from 


If the creditor has no interest in the 
performance in consequence of the default, he may, 
by refusing the performance, demand compensation 
for non-performance. The provisions of 346 to 356 
applicable to the contractual right of rescission 
apply mutatis mutandis. 


Sec. 287. A debtor is responsible for all negligence 

ing his default. He is also responsible for 
impossibility of performance aris g accidentally 
during the default, unless the injury would have 
arisen even if he had performed in due time. 


Sec. 288. A money debt bears interest during default 
at 4%. per annum. If the creditor can demand higher 
interest on any other legitimate ground, this shall 

continue to be paid. ~ 


Proof of further damage is admissible. 


Sec. 289. Interest for default shall not be paid upon 
interest. The right of the creditor to compensation 
for any damage arising from the default remains 

unaffected. ae 


Sec. 290. If the debtor is bound to-make com- 
pensation for the value of an object which has 
perished during the default, or which cannot be 
delivered for a reason which has arisen during the 
default, the creditor may demand interest on the 
amount to be paid as compensation, from the time 
which serves as the basis for the estimate of the 
value. 
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Sec. 291. A debtor shall pay interest on a money 
debt from the date of action commenced, even if 

he is not in default; if the debt does not become 

due until after that date it bears interest from 

the date of maturity. The provisions of 288, par. 1, 
and 289, sentence 1, apply mutatis mutandis. 


Sec. 292. Ha debtor has to deliver a specific 
Object, the claim of the creditor for compensation 
for deterioration, destruction, or impossibility 

of delivery arising from any other cause is, after 
the date of action commenced, determined according 
to the provisions which apply to the relations be- 
tween an owner and a possessor after the date of 
action commenced on a claim of ownership, unless 
a contrary intention in favour of the creditor 
appears from the obligation itself or from the 
default of the debtor. 


The same rule applies to the claim of the 
creditor for delivery of, or compensation for, 
emoluments and to the claim of the debtor for re- 
imbursement of outlay incurred. 


The Arguments of the Parties 


The claimant's position is that the transfer of the assets of Anti- 
coman, G. m. b. H., to Schering was, under the circumstances of Nazi perse- 
cution of the claimant as a Jew, contra bonos mores and void under section 
138 of the German Civil Code; that upon the receipt of the assets, Schering 
became obligated under sections 812, 817, 818 and 819 of the German Civil 
Code to make restitution to the claimant as the sole owner of the shares of 
a dissolved company; that this obligation was quasi-contractual, which is 
not subject to devaluation under the German Monetary Conversion Law of 
1948, and which constitutes a debt payable under section 34 of the Trading 
with the Enemy Act. 
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The Claims Section asserts that Schering was not responsible for 
Nazi pressure on the claimant to dispose of Anticoman and exerted no 
duress on the claimant; that the contract was not inherently immoral and 
hence not contra bonos mores under the first paragraph of section 138; 
that the contract was not contra bonos mores under the second paragraph of 
section 138 because there was no “obvious disproportion” between the 
price paid by Schering and the value of the assets transferred; that, assum- 
ing arguendo that an obligation was created as a result of a transaction 
which was illegal under section 138 of the German Civil Code, it was an 
unliquidated tort liability and hence not a debt within the meaning of section 
34 of the Trading with the Enemy Act, as amended; that, in any event, the 
claim is one for restitution which is subject to the provisions of the resti- 
tuion law of Germany and to the exclusive jurisdiction of its special courts 
of restitution. Finally, the Claims Section argues that any obligation 
created by the transaction was not owing to the claimant but to Anticoman 
G.m.b. H., which, as a German company, is not eligible as a claimant. 


OPINION 


There are several hurdles which face the claimant in his efforts 
to obtain payment from vested property of his claim against Schering. 
First of all, he must establish that an obligation arose in Germany, then he 
must prove the nature of that obligation under German law; and, after that, 
that it is the kind of an obligation which will be recognized as a "debt" 
under American law. 


L. The vali under German law of the 
Schering-Kahlbaum, A.G., acquired the 
G. m. b. H. 


The parties do not differ on the essential facts of the transfer. 
Their disagreement is as to the legal effect, both under German and 
American law. 
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A. The German law applicable. It is agreed that the only law to 
be applied is the German Civil Code. Although American Military Govern- 
ment Law 59, and similar allied laws, including the Berlin Restitution Law, 
would be applicable to any claim for restitution prosecuted in Germany, 
none of these laws is applicable here as the substantive German law under- 
lying the transaction. Whether they have any other effect will be considered 
later. 


The first sentence of section 138 of the German Civil Code reads: 
"A transaction in violation of good morals (contra bonos mores) is void." 
This provision has been characterized as of “sweeping breadth" by a 
recent American writer on comparative law. 2/ Then follows a second 


sentence which the German law experts for both parties characterize as a 
special application of the foregoing general provision: _ 

A juristic act is also [*especially" is a 
better translation] void whereby a person 
profiting by the difficulties, indiscretion 
or inexperience of another, causes to be 
promised or granted to himself or to a third 
party for a consideration, pecuniary advan- 
tages which exceed the value of the considera- 
tion to such an extent that, having regard 
to the circumstances, the disproportion is 
obvious. 


The evidence of German “jurisprudence” (case law) or “doctrine” 
(opinion of commentators) on section 188 submitted by the parties is not 
abundant. The reason may be that such claims as that of Reissner have 
been prosecuted in the special courts of restitution under military govern- 
ment laws and not in the ordinary civil courts under section 138 of the 
Civil Code. The Reichsgericht, the highest German court, in a case in 
which all the senates, or civil divisions, of the court participated, said as 
to section 138: 


— 


2/ Barland, "Common v- Civil Law on Illegal and Immoral Contracts." 
1954 Wisc. L. BR. 146, 154, 158- 
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A transaction in which the mutual considera- 
tions are in obvious disproportion, but where the 
other criteria of usury (Sec. 138, par. 2/of the 
German Civ. Code) are not present, is upd . under 
Sec. 138, Ist par., if in addition to the disproporiion, 
there is found such a mentality on the part of the 
party demanding the disproportionate advantages, 
that by its contents, motives and purpose, the trans- 
action violates sound community standards. Such 
mentality may, under certain circumstances, be im- 
plied from the disproportion, if one party maliciously 
or by gross negligence disregards the fact that the 
other party agrees to the heavy conditions only because 
of his unhappy situation. This fact, in connection 
with the disproportion, may make the transaction 
void. (150 RGZ 1) 


See also Domke, American-German Legal Relations, Cases 1945- 
1955 (1956), p. 55, and Schlesinger, Comparative Law, Cases and Materials 
(1950), pp. 456-458. 
Knowing that Reissner, the owner of a profitable business, was the 
object of prosecution and degradation under the Nuremberg laws and the 
many Nazi decrees and regulations, and that he was marked for elimination from 
German economic life, was Schering's purchase of the assets of his 
business at its own price, in a transaction which was not negotiated with him, 
and for which payment, made after Reissner fled from Germany, was, with 
the personal knowledge of Schering, confiscated by the Nazi Government -- 
was this all in accordance with good morals? 
If the answer were to be given solely from the point of view of Ameri- 
can law, the question would answer itself. However, we must seek the 
answer which a German court would give, and its standard would be whether 
the transaction offended the moral sense of the "community of right thinking 
German citizens." Probably aware of the difficulty of applying such a standard, 
the German law experts for both parties discuss the validity of the transaction 
under the second sentence of section 138. This is generally referred to as the 
“usury” provision though it covers a larger category of transactions than those 


we know as usury. 
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An objective standard of two elements is provided: If a person 


(1) taking advantage of the difficulties or distress 
of another 


(2) obtains for himself for 2 consideration something 
of value which under the circumstances so exceeds 
the value of the consideration that the dispropor- 
tion is striking, or obvious. 


the transaction is void. 

The expert witness for the Claims Section, Dr. M. Magdalena 
Schoch, testified on cross-examination. that if a "person knowingly exploits 
the situation of a persecutee and pays a disproportionate price then the trans- 
action is violative of good morals." It is clear that the first requirement is 
fulfilled because Schering knew that Reissner was a Jew and was slated for 
certain separation from his business and probable extinction. The only 
serious question is whether the RM 150, 000 paid was “obviously” dispro- 
portionate to a greater value of the assets. Neither party proffered opinion 


testimony as to how a German civil court woul d regard the specific transaction 
in all its ramifications. 


No difference between German and American methods of evaluation 
of a going business has been brought to my attention. We have a financial 
xeport, furnished by Schering TIEN, as the basis upon which the purchase 
was made. (Finding 8) Tangible assets of a book value of RM 153, 114. 61 and 
intangible assets of a book value of RM 195, 000. 00 were transferred for 
RM 150,000.00, the sales price, plus RM 3,300. 00 paid by Schering to von 
Godin. Assuming the assets were worth their book values, the disproportion 
between RM 348, 114. 61 and RM 153, 300. 00 could certainly be called “obvious. ™ 
what evidence is there that the intangibles were worth such a substantial sum ? 
The claimant fled from Germany without his business records and the only 
evidence available is that supplied by Schering. The claimant's personal 
recollection of the accounts is not sufficient to be of much help. 
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The audit made on behalf of Schering forecast a yield of 9% profit 
on an original asking price of RM 300, 000. 00 of which RM 135, 000. 00 were 
intangibles. The books of Schering disclose that sales of Anticoman for the 
six years after the purchase were much greater than in 1935 and 1936, the 
only years before the sale for which we have reliable figures. It is reason- 
able to assume that more than an 18% return was realized on the sales price 
of RM 153, 300.00, a return which would indicate a substantial value for in- 
tangibles. It appears that the stocks of goods on hand, for which Schering 
paid RM 120, 692.25, were sold within a year for more than the amount paid 
for all the assets. Sales by Schering were greater than by Anticoman G. m.b.H. 
For example, sales in 1935 were RM 153, 000.00, in 1936 RM 216, 887.55, but 
for the years 1938-1942 averaged around RM 225, 000.00. There is some 
evidence that the cost of manufacture decreased so that it is possible that the 
return on the cost price was in excess of the estimated 18%. Total sales 
after the purchase was RM 1, 435, 596.00, which indicates an over-all return 
of several hundred percent over a five-year period. 
The former secretary of the claimant, Elizabeth Dueball, who was 
employed by Schering and who continued to work on Anticoman business with 
Dr. Neumann & Co., G.m.b.H. and with Alpine Chemische A.G., strongly 
supports the claimant's position that Anticoman G. m.b.h.'s assets were 
worth far more than Schering paid for them. She intimates that Schering's 
profits may have been greater than Schering has disclosed. 


In a letter to an investigator for the Overseas Branch of this Office 
of October 7, 1950, she states in part: 


eooe I am taking the liberty of addressing you personally 
again, to prevent Mre Reissner from suffering losses in con- 
nection with the amount paid to him in restitution, to which 
he is entitled. I wish to stress again + I am standing 
behind every word of my statements made to you and that, up 
+411 now, nothing has changed my conviction that the figures 
I named are correct. 


* oe (continued to next page) 


(Contimed from preceding page) 


The profit balance of 1938 shows that my statement of a 
minimum net profit of RM 1-00 per package is entirely correct. 
Besides, the booking sheets of the Company's Bookkeeping 
Department show figures that differ from those of the Statis— 
tical Department. - 


Kindly look at the profits (sic. "Erlos" should be 
translated as gross sales or turnover) on the uppermost line 
of the booking sheets. There you will read: 1938 — EM 241, 
064.00 and 1939 — RM 261,604.00 which, strangely to note, 
are very similar figures. And now, please, compare the pro—- 
fits of the year of 1939, i.e. BM 261,064.00, with the sales 
balance of the years 1937-42. There you will find, next to 
the year of 1939, the amount of RM 262,742.00. Therefore, 
the yearly balance does not check with the booking sheets. 
Of course, it is only a question of a smal] difference, but, 
as no other books exist, these figures speak volumes. 


Furthermore, it seems strange that, at the time the Anti- 
coman was sold out, there were supposedly only approximately 
24,000 packages in stock. I remember very definitely that 
the stock was always much larger, being sufficient for not 
less than 6 months of normal sales. What happened, therefore, 
to the rest of the stock? 


In an “eidestattliche Versicherung" of December 9,'1949, Mrs. Dueball 
also states: 


During the years it belonged to the Schering-Kahlbaum A.G., 

the Anticoman business was carried on in about the same 

manner as it had been done earlier by the Anticoman, G.m.beH., 
only with the one difference that the preparation had become 
well known in the meantime, so that it was no longer necessary 
to advertise so muche The Anticoman sales rendered good 
profits. The price calculation was approximately the following: ~ 
The production costs were 33 pfennigs per package of 60 tablets. 
After adding all overhead expenses, such as rent, salaries, 
postage as well as advertising costs, the cost price amounted 
to about 60 ipfennigs for a package of 60 tablets, as per state- 
ment of the Calculation Department of the Schering A.G. The 
wholesale price was not less than RM 1.80, pharmacies paid — 

RM 2.16 and |the retail price was RM 3.60. ‘The sales quantity 
amounted to an average of about 25,000 packages per month 
(counting 2 of the so-called "sick-—fund" packages of 30 tablets 
each as one package), and the yearly profits (sic. "Erlos" 
should be translated as gross sales or turnover) amounted to 
abouts RM 300,000.00. ! 
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Dr. Otto W Fisher, the Chief of the Legal Department of 
Schering, concedes that the name *Anticoman” had a value of between 


Na rere 


RM 150, 000. 00. ‘and. 200,000.00 at the time of purchase. This same official, 


meee Te 


in answ answer romeo interrogatories from this Office, states that the profits realized 
by Schering to April.1942 were RM 595, 168. 61 or RM 389,014.56, depending 
upon the method of calculation, the first sum resulting from a computation 
at 45. 6% for 1938 and the second from using a rate of 29. 8% for 1939. 
Although it may have more bearing on the question whether the 
transaction was contra bonos mores under the first sentence of section 138 
than on the question of disproportion of consideration and acquired value 
under the second sentence, it should be pointed out that Schering's purchase 
resulted, apparently, in a destruction of Anticoman, G.m.b. H.'s obligation 
to Reissner of RM 365, 946.61, as well as of the value to Reissner of the cash 
on hand and receivable in the amount of RM 142, 600.00. This sum of 
RM 365, 946. 61 represented profits which he had not withdrawn from the 
company and which were properly offset on the balance sheet by appropriate 
asset items. Similarly, as a practical matter, the fact that Reissner did 
not receive a pfennig of the purchase price, which was confiscated by the Nazi 
government, makes any effort to appraise the assets by orthodox accounting 
methods and to compare the evaluation with the price paid seem futile. Any 
payment, if not received and enjoyed by the owner, must have seemed to the 
owner as worse than "disproportionate" to the value of the assets. 
Documentary evidence offered by the Chief of the Claims Section to 
establish that Anticoman had no therapeutic value and was actually harmful, 
is not persuasive to minimize the value of the assets of Anticoman G. m.b.H. 
It is notorious that some patent medicines which are merely placebos, or 
worse, have been the greatest money-makers. 
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Nor is it important that Schering did not actively exert duress on 
Mr. Reissner, as the Claims Section urges. SeelI Kommentar der Reichs- 
gerichtsraete, p. 297 (9e ed. 1939). While the Nazis shook the tree, Schering 
held a basket and caught the fruit. Schering cannot defend on the ground that 
it was an innocent bystander. Still less is it material that Schering was good 
to some of its own J ewish employees and assisted them in relocating in the 
United States. These facts are not available to the government as a defense 
under section 34 4/ of the Trading with the Enemy Act. 

The evidence leaves me with no doubt that the transaction was contra 
bones mores and vold under section 198 ofthe German Civil Code. a 


a te tee 
- . EI et came, 
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The Amount of the Obligation 
A. Theory of Damages. 
The most troublesome questions in this proceeding plague the 
determination of the amount of Schering's obligation to Reissner. The 


claimant's failure to adhere to any single, clear theory of damages, an 


apparent ambiguity in the German law itself, and confusion in the argument 
of both parties of the nature of the obligation, as tort or contract, with the 
application of the Monetary Conversion Law of 1948, and the choice of a date 
for converting marks into dollars, combine to produce doubt. 

Section 412 of the Restatement of Conflict of Laws provides that the 
measure of damages for a tort is determined by the law of the place of the 
wrong and section 413 provides that for breach of contract damages are 
determined by the law of the place of performance. There seems ho escape 
from the conclusion that damages for breach of a quasi-contractual obligation 
are measured by the law of the place where the obligation arose. See Ii Beale, 


4/ Sec. 34 provides in part "Any defense to the payment of such claims 
which would have been available to the debtor shall be available to 
the Custodian." ; 
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Conflict of Laws, 3412.1, p. 1332, quoting from Chesapeake & Ohio Railway 
v. Kelly, 241 U. S. 485, 60 L. ed. 1117 (1916), as follows: 


**the question of the proper measure of damage is inseparably 
connected with the right of action, ** (p. 491) 


See also Cook, Logical and Legal Bases of Conflict of Laws, p. 124, 356 (1942). 
The claimant is entitled to such damages for the failure of Schering 
to effect restitution as are permitted by German law. 
The claimant's argument is as follows: Once it is determined that 
, a transaction is contra bonos mores and void under section 138 of the German 
. Civil Code, an injured party has an election of remedies in tort or contract. 
- These remedies are provided by the Second Book of the Code entitled "Law 
of Obligations.’ In case of a transaction involving a void transfer of assets, 
the injured party may ask for restitution in quasi-contract under the provisions 
of the 24th Title of the Second Book entitled 'Unjustified Benefits, " or he may 
sue for tort under the 25th Title, entitled "Unlawful Acts." In case of an 
election to proceed for unjustified benefits, section 812, the first section of 
the 24th Title, requires a recipient to return the assets to transferor. 


Section 818, paragraph 2, provides that if return is impossible, the recipient 
_shall make good the value. Section 819 provides that if the recipient knows 

of the illegality at the time of receipt, or if the transaction was contra bonos 
mores, the obligation to return attaches immediately upon receipt, just as if 
an action for return were commenced at that time. Paragraph 4 of section 818 


provides that after an action is commenced, "the recipient is liable under the 
_general provisions." Paragraph 3 of section 818 providing that when the re- 
cipient is no longer benefited, the obligation to return or to make good the 
value is excluded, is not applicable when paragraph 4 comes into play, namely, 
. where the recipient is in bad faith or an action has been instituted. 
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Sections 284 and 286 next come into play, the latter section pro- 
viding that a debtor shall compensate for any damage arising from his 
default. The claimant relies heavily upon section 288 providing that a money 
debt shall bear interest at 4% per annum during default without prejudice of 
the right of a creditor to prove further damage. That is, damage beyond that 
which can be compensated for by interest. 

The so-called general provisions referred to in the fourth paragraph, 
section 818, asserted to be relevant are: Sections 290, 291, 292 and sections 
987, 989, 990 and 992. These so-called general provisions appear to add 
little to the restitution sections of Title 24, plus sections 286 and 288 of the 


First Title of the First Section of the Second Book entitled "Law of Obliga- 
tions, " except, however, that section 987 provides specifically that "emolu- 
ments" earned by a recipient in bad faith may be recovered. ._ This section 
supplies definite content to the phrase "further damages" of section 288. 


The German law expert for the Claims Section explains the German 
law as follows: 


On the hypothesis that the transaction involved is a contract 
which under applicable German law is null and void, the claimant 
cannot, of course, assert any contractual rights. But he may 
claim the return of that which the other party has obtained from him 
“without legal ground" on the theory of unjust enrichment in 
accordance with sections 812 et seq. of the Civil Code, or he may 
ask for damages in tort in accordance with sections 823 et seq. of 
the Civil Code. 

OR 

The liability for damages under the assumed hypothesis of the 

present claim arises from section 819 of the German Civil Code. 

In the preceding sections, particularly section 812, the nature of 

2 claim based on unjust enrichment is explained as a claim for 

the return of that by which the other party is enriched in a case 
where that other party has obtained sone thing "without legal ground”; 
where a return in natura is not possible, the value of the thing 
obtained must be returned. The liability is limited to the extent 

that the defendant is actually enriched; he may deduct any losses, 
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expenditures, etc., which he incurred in connection with the acquisi- 
tion (section 818 para. 3). However, the defendant's liability is 
heightened from the time suit is brought or from the time when he 
knew that he had obtained the object in dispute without legal ground 
(section 818 para. 4 and section 819 para. 1). He is then considered 
"in default." If we assume as a fact claimant's allegation that 
Schering knowingly took advantage of claimant's distress at the time 
the contract was entered into, then the additional liability for default 
exists as from that time. In that case the recipient “is liable accord- 
ing to the general rules" of the Code fromthat date (section 818 

para. 4), i.e., the rules of section 285 et seq. dealing with the con- 
sequences of default. This liability is, as the claimant's expert 
correctly states, a liability for damages (Tr. pp. 198, 207, 236, 
245-246), designed to make the plaintiff whole for the damage he has 
sustained through defendant's default (section 286). The Code gives 
the plaintiff first of all a right to interest in the amount of 4 per 

cent, for the period of default and an additional right to all other 
damages which he can prove (section 288). 


In considering the Conversion Law, German courts have con- 
sistently distinguished between claims for damages and unjust 
enrichment claims. While they denied the applicability of the 
Conversion Law to damage claims, they have held that unjust en- 
richment claims are "Reichsmark debts" within the meaning of 
Article 16 of the Conversion Law and consequently convertible at 
the rate of 1:10. 


As may be seen fromthe foregoing, the German law experts for both 
parties are in agreement on the substantive nature of the obligation. They 
also agree upon the remedies and the damages available under German law to 
a wrongly dispossessed owner. The only disagreement lies in the inferences 
which the parties draw from the testimony of the experts. For example, it 
is probably from the following portion of the opinion of Dr. Schoch that the 
Claims Section argues that Reissner's claim is a tort action and not a "deht" 
under section 34 of the Trading with the Enemy Act: 


As I understand the testimony of claimant's expert on German 
law, claimant starts out on the theory of unjust enrichment 
(Tr. p. 195) but then proceeds to combine damage claims with the 
claim for unjust enrichment (pp. 196 et seq.). Such a combination 
-is permissible under German law. The distinction between the two 
categories is, however, important for the question of the applica- 
bility of the Conversion Law. 
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If, in proceeding under paragraph 4 of section 818, for damages, 
rather than under paragraph 2 for restitution of the thing itself, or its value, 
the claimant is pursuing a tort claim, rather than one quasi ex contractu, 
does he risk depriving himself of the benefit of section 34 of the Trading with 
the Enemy Act? The question of the application of the Conversion Law is 
not reached until this preliminary and more important question is out of the 
way. : 

To begin with: By which law is it to be determined whether the 
theory of damages adopted by the claimant deprives his claim of its classi- 
fication as quasi-contract? 

Lorenzen and other well-known authorities believe that where a 
fact situation is wholly foreign and the only contract with the forum is its 
selection as the place of trial, the forum should follow that qualification 
agreed upon by the foreign law concerned. Lorenzen, Characterization in 
the Conflict of Laws, 50 Yale L. J. 743, 746 (1941). Others choose the law 
of the forum. Such research as I have been able to make has disclosed no 
case involving the question of whether the provisions of the foreign law relating 
to damages operate to turn 2 quasi-contractual obligation into one in tort. 

It is appropriate here to note Cook's comment upon Lorenzen's rule: 


... Whenever it is called upon to decide for the 
first time, in cases of this kind, whether a given rule 
of the purely ‘domestic’ law of the foreign state shall 
be classified (‘characterized’) as ‘substantive’ or 
‘procedural’, its problem is to decide from the stand- 
point of its own practical convenience, whether the 
Tule in question is important enough to justify spending 
the time required to ascertain what that rule is and how 
it is to be applied .... ; 


Cook, Characterization in Conflict of Laws, 51 Yale L. J. 191, 197 et seq. 
(1941). 
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The expert for the claimant testified that the general provisions of 
the Civil Code referred to in paragraph 4 of section 818, which are found 
in the Second Title of the Second Book relating to the Law of Obligations, 
are equally applicable to the computation of damages in contract and tort 
actions. As I weigh the suggested differences of the experts of the parties, 
it is that the claimant regards an action in damages for the aggravated lia- 
bility of the recipient under paragraph 4 of section 818 as quasi-contractual, 
just as much as one under paragraph 2.of that section, which is limited to an 
action for payment of the value of an article of which the physical return is 
impossible. The Claims Section, on the other hand, regards the action 
under paragraph 4 and the "general provisions" as a tort claim because it is 


one for damages only. 
Dr. Schoch does not say, however, that German law regards the 
theory of damages adopted by the claimant as transforming the obligation into 


atort claim. Nor is any German law cited to that effect. Dr. Schoch 
merely testified that claims for unjust enrichment are regarded as subject 
to the Conversion Law revalorization while those for damage are not. The 
evidence does not permit a conclusion that German law regards the nature of 
the damages as having any effect as to the classification of the obligation. 
The damages allowable under German law are not so different 
from those under American law as to create an impasse. See Restatement 
of Restitution, sec. 157, comment e. The question of classification under 
German law seems to be as fine as the question under American law whether 
a suit on a promissory note is a suit to compel payment of a certain sum of 
money, as promised by the note, or a suit for damages for breach of the 
contract. I am constrained to conclude that the nature af the obligation must 
be -C according to the primary obligation 
of the parties under German law, irrespective of whether the German law of 
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damages may appear to an American lawyer as more ex delicto than ex 
contractu. To decide otherwise, namely, that the nature of the obligation 
should be determined by the nature of the damages awarded for its breach, 
would be to permit the tail to wag the dog, and, in this case, to exonerate 
Schering because of the gravity of its own violation of bonos mores. 

There seems to be some doubt as to the crucial date for determin- 
ing the value of the transferred assets in computing the damages recoverable. 
In his testimony, the German law expert for the claimant gave the date of 
judgement, or perhaps the time of actual payment after judgment, as the 
date for computation of the value of the enrichment (Tr. 234). In the 
claimant's first brief, the date is asserted to be the time of taking (page 42). 


The claimant requested the following two findings of fact: 


22. That the value of the business on March 1, 1937, was 
RM 1, 950, 000, of which RM 150, 000 are for tangibles for 
which Schering's purchase price of RM 150, 000 is to be applied 


(Exh. Q and R). 


23. That the RM 1, 800, 000 of the aforesaid RM 1, 950, 000 
represents the value of the good will which in turn is measured 
retrospectively by the fact that Schering profited by the purchase 
of the business from the date of purchase to the date that the 
business ceased operations. 


In his argument in support of these findings, it appears that the 
sum of RM 1, 800, 000 was arrived at by taking the supposed profits of the 
business in the hands of Schering from 1937 through 1942. From this it 
seems that the claimant is asking the fair market value of the assets over 
the price paid in 1937, with interest thereon, and is merely using the 
profits in the hands of Schering as retrospective evidence of that value. 
However, in other parts of his brief (e.g., pp. 45, 46), it appears that the 
claimant computes his damages solely on the basis of lost profits. 
Decisions of German courts mentioned by the German law expert for the 
Chief of the Claims Section in discussing the application of the Monetary 
Conversion Law to unjust enrichment claims add to the doubt. Her opinion 
follows: 
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The question remains as to which is the proper time for 
fixing the value of the enrichment. The decision of the Supreme 
Federal Court just mentioned * stated the different views as to 
this question but did not indicate which one it preferred, as all 
possible dates in that case preceded the monetary conversion 
and hence it was unnecessary for the Court to decide on a partic- 
ular date. According to the decisions of the former Supreme 
Court of Germany, and the prevalent opinion of the authors, the 
relevant time is the time when the enrichment occurs, i.e., when 
the defendant obtains the object "without legal ground." In the 
view of one authoritative commentator the value should be deter- 
mined as of the time when the claim for the return of the object 
obtained by defendant becomes a claim for the monetary value 
of the object; and another leading author holds |decisive the moment 
when return in natura becomes impossible. Under no circum- 
stances is the value of an unjust enrichment claim determined as 
of the date of the judgment or the date when payment is actually 
made, as claimant's expert states on pp. 234-235 of the Transcript. 


* 5 Entscheidungen des Bundesgerichtshofes in Zivilsachen 
(BGHZ) 197 (February 27, 1952). 


To choose a date other than the date of the actual transfer of the 
assets as the crucial date for determining the value of the assets for the 
computation of damages would result in the paradox of using one date to 
determine whether the transaction was void under section 138 of the Civil 
Code and another date in computing the quantum of the obligation to return 
the unjustified benefits. 

The claimant's position is somewhat clarified by his most recent 
memorandum on German law, from which it appears that he is willing to 
limit his claim to the fair value of the assets ‘on March 1, 1937, minus the 
price paid with legal interest thereon since that date, provided the resulting 
Reichsmark obligation is converted into dollars at the rate prevailing in 
1937 and at the time of vesting, i.e., 40¢ per RM. Otherwise, the claimant 
insists upon payment of all damages necessary to make him whole, including 
any resulting from an application of the Monetary Conversion Law and any 
from converting Reichsmarks into dollars at an unfavorable rate of exchange. 
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It is my view that the claimant is entitled to payment of his claim 
in the following amounts: 

1. The value of the assets as of March 1, 1937, minus the price 
paid. 

2. Interest at 4% upon this amount since March 1, 1937. 

3. Compensation for any other damage suffered by the claimant in 
excess of that measured by the legal rate of interest. 


B. Computation of es. 


1. Value of the assets as of March 1, 1937. 
The evidence on value considered in part I of the opinion is perhaps 


not as complete as that which an American court in a tax proceeding, for 
example, would consider satisfactory. But it comes in the main from 
Schering, an adverse party in interest. . Cf. Deutsche Bank v. Humphrey, 
272 U.S. 517 (1926). 

It appears from the admission of an official of Schering that the 
name "Anticoman, " for which nothing was paid, was worth from RM 150, 000 
to 200,000. This alone substantiates the valuation of RM 195, 000 at which 
the intangibles were carried on the books of Anticoman G. m.b. H. 

We have also the amount of the gross sales of Anticoman from 
1937-1942 by Schering with a statement of the percentage of profit realized. 
(Finding 14). Gross sales amounted to RM 1, 435, 596. . The percentage of 
profits to gross sales in 1938 was 45.10. For 1939 and succeeding years, 
however, Schering allocated to Anticoman sales a percentage of laboratory 
research costs done by Schering in other fields, as well as a larger share 

| of general overhead expenses. Asa result, the percentage of profits dropped 
to 29.8. The claimant argues that the higher figure should be taken because, 
if the business had remained in Reissner's hands, there would have been no 
increase in such expenses. The lower percentage of profits gives an 
Bee 
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overall profit of RM 426, 807 and the higher figure for 1938 RM 654, 631; 
Baiigiaeieaageroliemieniaas low percentages, an overall profit of 
RM 541, 269 is arrived at. 
Claimant's argument that he is entitled to damages based on an 
overall profit figure of RM 1, 800, 000 submitted by Elizabeth Dueball is 
based, apparently, on a mistranslation of the German word "Erlos. 4 
This word in Claimant's Exhibit R is translated as "profit" whereas to the 
Hearing Examiner it means in its context "gross sales" or "turnover." 
The profits of Schering establish retrospectively, the claimant 
argues, the value of the intangibles for which Schering paid nothing. No 
proof was introduced to establish just how, or to what extent, in German 
economic life at that time, profits for 5 years may reflect retrospectively 
the capital value of income producing g intangibles. _That they do reflect a 
capital value, however, is indisputable. _ Furthermore, under : section 987 
of the Civil Code, it appears that Reissner would be entitled to Schering's 
profits, as damages, and not merely to their use as evidence of 1937 value. 


Considering everything, I think it fair to give all the assets at 
the time of the transfer a val to the mi um profit e sub- 


mitted by Schering of RM 426, 807. The capital sum owing is that amount 
“minus the price paid of RM 153, 300 or RM 273, 507. 
2. Interest. The German Civil Code fixes 4% interest on money 
debts during default, without prejudice to the right of the creditor to prove 
his right to a higher rate, and to establish additional damages. Section 288. 
By section 290 this interest is made payable on sums due under circumstances 
which include those creating quasi-contractual obligations. . The claimant is 
therefore entitled to 4% interest on RM 273, 507 from March 1, 1937 as 
damages for failure to "make good the value" under section 818, par. 2. 
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3. Other damages. Damages in excess of that compensated for by 
legal interest is considered next below. . The claimant has not offered 
evidence of any injury for which he will not be made whole by interest except 
that which he may have suffered by reason of the delay in payment beyond the 
reestablishment of the German monetary system in 1948, and his residence 
outside Germany. 

VIL. The Monetary Conversion Law of 1948. 

The Military Government authorities in Germany in 1948 promul- 
gated monetary conversion laws transforming Reichsmark debts into 
Deutsche mark debts and reducing indebtedness by 90%. The conversion 
law applicable to the Berlin area is the Second Ordinance of the Commandants 
of the American, British and French Sectors of Berlin of July 4, 1948 
(Verordnungs-Blatt Berlin 1948, p. 374). The text of this conversion 
ordinance has not been made available to the Hearing Examiner but it is 
asserted to be largely identical with the currency conversion law issued 2s 
Military Government Law No. 63 on June 27, 1948 in the American and 
British Zones. The latter law is published in the Federal Register (13 Fed. 
Reg. 4965). Article 16, Par. 1 of Law No. 63, identical with Article 14, 
section 32 of the Berlin Ordinance, provides that "Reichsmark claims shall 
be so converted into Deutsche marks that the debtor shall be obligated to 
pay to the creditor one Deutsche mark for every 10 Reichsmarks due." 
Article 18 of Law No. 63, identical with Article 16, section 36 to 38 of the 
Berlin Ordinance, lists certain kinds of Reichmark obligations which are 
converted into Deutsche marks at the rate of one Deutsche mark for every 
Reichsmark but this list does not include quasi-contractual obligations 
maturing prior to the effective date of the law. . The Claims Section argues 
that any obligation to Reissner which Schering may have incurred as the 
result of the transfer of assets in 1937 must be devalued at the rate of 10 to 1. 
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The claimant argues that the Conversion Law is not applicable 
because upon the vesting of Schering's property in 1942 the debt of Schering 
became a debt of the United States and no German legislation can affect 
debts of the United States. The claimant's position is without merit. The 
vesting of Schering's property had no effect upon the indebtedness of Schering 
to Reissner. The United States did not thereby assume and become primarily 
liable for the debt to Reissner. While a debt claim under section 34 is 
procedurally a claim against the United-States, in substance it is still the 


debt of the enemy debtor. Miller v. Robertson, 266 U.S. 243, 257 (1924); 
Brownell v. Bank of America National Trust & Sav. Ass'n, 214 F. 2d 855 
(D.C. 1954). Section 34 of the Trading with the Enemy Act is a remedy 
accorded by the Congress which could be withdrawn without prejudicing the 
rights of creditors against their enemy debtors. Schering could today pay 

to the claimant the amount of its quasi-contractual obligation and such payment 


would be a complete defense to his claim in this proceeding. The debt is 
accordingly within the legislative jurisdiction of the military occupation 
authorities and subsequently of the German Government. It is necessary, 
therefore, to examine the effect of the Conversion Law upon the principal 
indebtedness. 
In the application of the Conversion Law, it appears that German 
courts distinguish between claims for "unjust enrichment, " to which the 
general conversion rate of 10 to 1 is applicable, and claims for "damages" 
to which the general conversion rate is not applicable, As to damages re- 
coverable in restitution suits, all authorities agree that the Conversion 
Law has no application, as claims for damages are not "Reichmarks debts." 
Dr. Schoch states generally that unjust enrichment claims are 
subject to conversion. Anda recent writer Eugen een Graue (3 Am. J. 
Comp. Law 96 (1954)) says: 
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In the wake of the currency reform of June 20, 1948, 
the question arose whether unjust enrichment claims are 
subject to the 1:10 devaluation of all debts (§ 16 Umstel- 
lungsgesetz). The courts unanimously answered the 
question in the affirmative, on the ground tha unjust 
enrichment debts do not represent a certain value in 
terms of tangible property but rather a purely nominal 
amount of money; in other words, they distinguished such 
claims from claims for damages to persons or property 
which actually represent the value destroyed (Oberster _ 
Gerichtshof fur die Britische Zone, Koln, 3 OGHBZ 279; 
OGHBZ, Neue Juristische Wochenschrift 1949, 62) ...-. 


- The claimant replies that the cases cited by Dr. Schoch as re- 
quiring conversion, are suits for restitution under paragraph 2 of section 
818 and not under Paragraph 4 which is the basis of Reissner's claim. The 
three cases, cited by Dr. Schoch, are: One by the Supreme Court for the 
British Zone of September 30, 1948 (1 OGHBZ 198), one by the same court 
of March 23, 1950 (3 OGHBZ 275) and one by the Supreme Federal Court 
of Western Germany of February 27, 1952 (5 BGHZ 197). These do appear 
to involve paragraph 2 of section 818. Moreover, in another case cited in 

the opinion of the German law expert for the Claims Section, Deutsches 


Schoenmann vs Land Hesse, C/RA Opinion No. 178, that the 
damages, once it has been determined that the restitutor 

can not return articles of like kind and value must be the 
amount of money which would enable the injured party to 
procure items of similar nature and value at the time the 
judgment is rendered. Of course, this is contrary to the 
appellant's contention that the value should be ascertained _ 
as of the time of the confiscation. We have.also held in the 
last cited cases, as did the learned trial tribunal, that 
Article 14 of Military Government Law 63, Currency 
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Conversion, can not in any way be applicable to 
the computation of damages. The monetary 

liability did not come into existence until the deter- 
mination of the trial court that the particular property 

or an adequate substitute therefor could not be delivered. 
The amount of the obligation could not be ascertained 
before then. Therefore, the question of Reichsmark 
obligation according to Article 13, of Military Government 
Law 63 did not exist. It is a Deutsche Mark liability 

for the value of the articles to be substituted [which] 

could only be determined in the currency of the realm 
extant at the time of the decision which, of course, was 
Deutsche Mark. 


It thus appears that the Conversion Law is inapplicable to a restitu- 
tion debt where the property converted cannot be returned in kind, and it 
is necessary to ascertain its fair market value in order to compute compen- 
sation in lieu of the property itself, especially where other damages are 
due because of aggravated liability. 

Moreover, when the creditor resides in a hard currency country, 
he could be entitled to additional damages to offset any loss due to German 
currency devaluation. While the Conversion Law operated on the indebtedness 
itself and not on the currency, y/ the effect on the creditor, if he resided 
outside Germany, was the same. As previously stated, German law, in 
marked contrast to that of the United States, with our nominalistic theory 
of money, allows damages for loss due to currency depreciation, even in 
suits ex contractu for breach of an obligation to pay money. Nussbaum, 
Money in the Law, National and International, p. 159 (1942). Therefore, 
even if the Conversim Law were applicable to Schering's indebtedness to 
Reissner, he would be entitled to additional damages to compensate for it. 

In the computation of the amount due Reissner, the Conversion Law 
should be disregarded. 


VU Evan, Rationale of Valuation of Foreign Money Obligations, 54 Mich. 
Le Re. 307, 3535 (1955). 


The date of converting Schering's obligation in German money 
into dollars. 
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The claimant's argument that his claim became a dollar claim 
upon the vesting of Schering's property in 1942 has been declared to be 
unsound. If Reissner were to obtain a judgment in Germany today, it 
would presumably be stated in current money, Or Deutsche marks, regard- 
less of his residence in the United States. But judgments in our courts can 
only be stated in dollars, ‘and the question arises: as of what date do we 
take the rate of exchange ? 

The Claims Section says the "judgment day" rule prescribed in 
Deutsche Bank Filiale Nurnberg v. Humphrey, 272 U. S. 517, T1 L. ed. 
383 (1926), must be applied. Content with the argument that the claim was 
no longer a German money claim after 1942, the claimant makes no argument 
on the date of conversion. 

Since Deutsche Bank v. Humphrey was 2 debt claim proceeding 
arising under section 9(a) of the Trading with the Enemy Act, whatever 
the Supreme Court decided there controls unless section 34 makes such 
change in the conditions of payment of debt claims as to make it inapplicable. 
There, speaking through Mr. Justice Holmes, a majority of five of the 
Supreme Court said: 


This is a suit to reach and apply to a debt due from the 
Deutsche Bank Filiale to Humphrey money seized by the Alien 
Property Custodian and paid into the Treasury of the United 
States. Humphrey, an American citizen, deposited money, pay- 

man bank in Germany, and demanded it, 
on or about June 12, 1915. The 
this suit was begun on July 9, 1921, 
Enemy Act; * * *- The debt was 2 
debt of German marks. held that it should 
be translated into dollars at 
when the demand was made. 7 F. (2d) 330. 
mark fell after that date and a writ of certiorari was granted 
by this court to determine whether the time fixed for the 
translation into dollars was correct. ee 


In this case, unlike Hicks v. Guinness, 269 U. S. 71, 
70 L. ed. 168, 46 Sup. Ct. Rep. 46, at the date of the demand 
the German bank owed no duty to the plaintiff under our law. 
It was not subjected to our jurisdiction and the only liability 
that it incurred by its failure to pay was that which the German 
law might impose. It has incurred no additional or other one 


since. A suit in this country is based upon an obligation 
existing under the foreign law at the time when the suit is 
brought, and the obligation is not enlarged by the fact that 

the creditor happens to be able to catch his debtor here. * * * 


“ex. 


* * * Here we are lending our courts to enforce an 
obligation (as we should put it, to pay 8) arising 
from German law alone and ought to enforce no greater 
obligation than exists by that law at the moment when 


the suit is brought. (Underlining supplied) 
Four members dissented with an opinion by Mr. Justice Sutherland favoring 
adherence to the breach day rule as decided in Hicks v. Guinness, 269 U. S. 
71 (1925). 

What the Court decided was that the date for converting the obliga- 
tion in marks into an obligation in dollars was the date when the suit was 
brought. 


At first blush, it is surprising that one could so misread Mr. 
Justice Holmes' opinion as to say that the Court held that the proper date 
for conversion was the date of judgment. The words "date of judgment" 
appear only in the minority opinion, and their use was apparently an in- 
advertence. Unless decisions of the Court are to be deduced from what 
the minority says, rather than what the majority does, then the rule laid 
down was: the day of filing suit is the crucial date. 
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But if it is surprising that the Claims Section has misread the 
opinion, it is astounding to find that practically everybody else 8/ has 
too. 

In support of its position that the Deutsche Bank decision estab- 
lishes a judgment day rule, the Claims Section cites: 


Paris v. Central Chiclera, S. de R. L., 193 F. 2d 960 
(1952); Shaw, Savill, Albion & Co. v. The Fredericksburg, 


189 F. 2d 952 (1951); Royal Ins. Co. v. Compania Transatlantica 
Espanola, 57 F. 2d 288; The West Arrow, 80 F. 2d 853 (1936); 


Straehler v. Brownell, Decision of James R. Kirkland, U. S. 
District Judge, District of Columbia, June 29, 1956. 


Many other authorities could be similary cited. Some are: 5 Williston 

on Contracts, § 1410A, p. 3930 (1937); 2 Beale, Conflict of Laws, 1341 

(who, however, merely reprints a comment from 40 Harvard Law Review 619 
(1927)); section 424, Restatement, Conflict of Laws; Nussbaum, Money in 
the Law, National and International, p. 367 (1942); Dach, Conversion of 
Foreign Money, 3 Am. J. Comp. L. 155, 158 (1954); Evan, Rationale of 
Valuation of Foreign Money Obligations, 54 Mich. L. R. 307 (1954). 

By what interpretative alchemy can a decision of the Supreme Court, 
by 5 justices holding that the crucial date is that of filing suit, with a dissent 
by 4 justices on the ground that the date should be that of the breach of the 
obligation, be regarded as a decision that the crucial date is that of judg- 
ment, a rule which not a single member of the Court favored? In view of the 
long period of time which may intervene between filing suit and entering 
judgment, when currency fluctuation or devaluation may wipe out the 
foreign obligation in terms of dollars, it is important to know which is the 
correct date. 


8/ With the notable exception of Hackworth, who says: 
eeeSupreme Court of the United States reversed the lower courts 
and held that the rate of exchange to be adopted was that exist— 
ing on the date the action was instituted, for the reason, as 
explained by the! court, that prior to the institution of the action 
there existed only a duty to pay marks in Germany, that the bringing 
of the suit raised for the first time in the United States a duty to 
pay in the United States, and that the extent of the duty in the United 
States mst be measured in the currency of the United States as of 
the date the duty arose. V Digest of International Law 734. 
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I have examined the record and briefs in Deutsche Bank v. Hum- 
phrey, the record of the parallel proceeding before the Mixed Claims Com- 
mission, United States and Germany, the files of this Department, and 
evidence of the value of German money in terms of dollars for all relevant 
dates. A summary of the material facts disclosed by that examination is 
carried as an appendix to this opinion. 

From the chronologies of the proceedings in the federal courts 
and the Mixed Claims Commission it appears fairly obvious why the 
decision has erroneously been regarded as establishing a judgment day. 
rule. 


From the time of the entry of the decree in the trial court in April 
1924 to the Supreme Court's decision on November 23, 1926, Humphrey 
had a judgment for the repayment of his bank balance at the rate of 21 cents 
per mark. That was some 5 cents better than he could receive by an award 
of the Mixed Claims Commission under the agreement of February 25, 


1925 between the United States and Germany. He could not receive an 
award of the Mixed Claims Commission, however, unless he formally 
waived his right to any benefit of a proceeding under the Trading with the 
Enemy Act. With the Supreme Court's decision his mark obligation, as 
of the date of filing suit, was reduced in value from 21 cents to 1.3 cents 
per mark, or to about 1/20th of what it had been under the district court 
decree. Accordingly, faced with the entry of a decree upon the mandate, 
Humphrey had a choice of accepting one cent per mark under the Supreme 
Court's decision or accepting 16 cents per mark as offered by the Mixed 
Claims Commission. In order to accept the 16 cents he had to waive his 
right to one cent. 

What Humphrey did was to consent to the entry of a decree based 
on the value of the mark not at the date of filing suit when it was 1.3 cents 
but at the date of judgment when it was . 0220 cents per billion marks. 
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Judgment in the nominal amount of one cent was entered. No doubt, 
Humphrey agreed to this deliberately in order to permit him to file the 
necessary waiver with'the Mixed Claims Commission to obtain an award 
at the rate of 16 cents per mark. This he subsequently received. 

Justice Holmes’ opinion was erroneously stated by Judge A. Hand 
in Tillman v. Russo-Asiatic Bank, 51 Fed. 2d. 1023 (CCA 2, 1931) but the 
first decision reflecting an erroneous interpretation as a result of an 


actual examination of the Humphrey decree appears to be Royal Ins. Co. 
v. Compania Transatlantica Espanola, 57 F. (2d) 288, 291 (E.D. N.Y. 
1932) where the following appears: 


BYERS, District Judge. 

All that can be said in favor of the view that, in fairness, the 
libelant should be entitled to have its recovery stated in dollars, at 
the rate of exchange for pesetas on March 31, 1929, when the return 
of the excess payment became obligatory, has been stated in the 
dissenting opinion in the case of Deutsche Bank v. Humphrey, 272 
U. S. 517, 47S. Ct. 166, 71 L. Ed. 383. 

The decision in that case, however, is squarely to the effect 
that, where the only liability in suit is one incurred by a corpora- 
tion of a foreign country, and which the laws of that country might 
impose, the obligation "is not enlarged by the fact that the creditor 
happens to be abie to catch his debtor here, " and no greater obliga- 
tion will be imposed than exists by the foreign law when suit is 
brought. 

The rate of exchange, therefore, at the date of the filing of 
this libel will govern the extent of the libelant's recovery. 

Settle usual decree on notice, and, if this is thought to be an 
insufficient compliance with Admiralty Rule 46 1/2 (28 USCA $723), 
findings containing appropriate recitals as to incorporation may be 
settled on notice. © 


Supplemental Opinion 


On settlement of the decree herein, counsel pointed out that 
in the judgme nt entered upon the decision of the case of Deutsche 
Bank v. Humphrey, 272 U. S. 517, 47S. Ct. 166, 71 L. Ed. 383, 
the rate of exchange was fixed as of the date of judgment and not 
as at the moment when suit was brought as stated in the prevailing 
opinion and the decree entered on the foregoing opinion will conform 
to the decision in that case; ; 
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Judge Hand's error in the Tillman case was then adopted in 
Indian Refining Co. v. Valvoline Oil Co., 75 F. (2d)/797 (CCA-7, 1935) 
and again in The West Arrow, 80 F. (2d) 853 (CCA-2, 1936) where the 
parties were represented by the same counsel as appeared in the Royal 
Ins. Co. case. Since then many cases have repeated the error. 

It should take no argument to establish the principle that a de- 
cision of the Supreme Court cannot be altered in its meaning or effect 
by agreement of the parties for the entry of a decree in the trial court 
at variance with the mandate. There seems no sufficient reason to doubt 
that the decision of the Supreme Court is that the effective date for the 
conversion of foreign currency into dollars on a wholly foreign obligation 
is the date of filing suit and not the date of judgment. 

The Reissner claim was filed with the Alien Property Custodian 
on February 24, 1948. This date is the only date in this administrative 
proceeding which is the equivalent of the "date of filing suit" in an old 


section 9(a) debt action. Upon this date it appears that there was no free 
rate of exchange for German currency. In the 19th Annual Report of the 
Bank for International Settlements we read as follows: 


The currency reforms which were introduced in the two 
parts of Germany in the summer of 1948, and have been de- 
scribed on pages 43 and 124, affected the rates of exchange 
of the mark. At the outbreak of war in 1939, the official 
rate was RM 2. 49= $1; but this rate was chiefly used for 
dealings with the occupation authorities and not as a means 
or price-fixing in foreign trade, since the Joint Export- 
Import Agency (JEIA) brought imported goods at world prices 
and generally sold them at lower prices in Germany, while 
it paid German exporters the relatively low domestic prices, 
selling the goods abroad at world prices. 


In May 1948, a rate of RM 3.33 = $1 was fixed for Reichs- 
mark payments relating to imports and exports, and after the 
monetary reform in June this rate was applied to the new 
"Deutsche Mark" -- which meant a devaluation of 25 per cent as 
compared with the pre-war rate of the Reichsmark. (p. 124) 
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On March 9, 1944 the Alien Property Custodian promulgated 
General Order No. 30 (9 Fed. Reg. 2771) reading in part as follows: 


FINDING that there does not now exist a free and open 
market or other reasonable means for ascertaining the true 
value, equivalent, or rate of exchange of such monetary 
units of enemy countries, and after considering rates of 
exchange certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York and other relevant factors; 
and 


DETERMINING that it is in the interest of and for the 
benefit of the United States to fix and prescribe a basis 
of computation in the premises, hereby issues the following 
regulation: 


§503. 30 General Order No. 30 


(a) That for the purpose and solely for the 
purpose of discharging claims and rights of foreign countries 
and nationals thereof against citizens and residents of the 
United States which by contact or agreement made or entered 
into by the parties prior to vesting are dischargeable by 
payment in monetary units of certain enemy countries and 
which have heretofore been or shall hereafter be vested by 
the undersigned, the equivalent of the monetary units of 
such enemy countries shall be computed as follows: 


(1) German Reichsmarks at forty (40) cents, 
United States currency, each 


In considering whether the Supreme Court in Deutsche Bank v. 


Humphrey prescribes an invariable mandatory date for converting foreign 
currency into dollars which is controlling today, the provisions of section 
34 should be considered. Section 34 requires the net proceeds of enemy 
property to be "equitably applied" by the Custodian to certain debts in 
accordance with the provisions of the section. If some of the claims 

against an insolvent account are totally foreign claims, like that of 
Reissner, while others are partially domestic, that is, claims payable 

in the United States and subject to the breach date rule of Hicks v. Guinness, 
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inequality and unfairness might develop in the payment of debts against 
insolvent accounts. The mere difference in the value of the mark between 
the breach date and the date of filing suit, for instance, not to speak of 
the date of entry of judgment, would create within the priorities permitted 
in subdivision (g), an accidental and judge made priority which could 
destroy the priority provided for by the Congress. It appears doubtful, 
therefore, whether the Custodian should follow invariably either the 
breach date rule announced in Hicks v. Guinness, the date of filing suit 
rule of Deutsche Bank v. Humphrey, or the judgment day rule according to 
the common interpretation of thelatter decision. Perhaps he should 
create his own rule according to the circumstances in order to carry out 
the intent of the Congress. 
An examination of section 34 moreover, discloses the practical 
impossibility of following any judgment day rule. The majority of debt 


claims are disposed of without even an administrative contest. Few go to 


any adjudication which resembles a judgment. Which one of the several 
procedural stages set forth in sections 502. 201--502. 204 of the Rules of 
Procedure for Claims shall be taken as "judgment day?" Hf an appeal from 
a final administrative decision is taken by a debt claimant to the district 
court of the District of Columbia is his claim to be subject to the vagaries 
of foreign exchange fluctuations for perhaps several years more while 
awaiting a final judgment ? 
However, the Schering account is solvent and no need exists 
in the present proceedings to do other than apply the fair and equitable 
rule of the Supreme Court's decision in Deutsche Bank v. Humphrey. Ac- 
cordingly, I believe that the German currency obligation of Schering to 
Reissner should be converted into dollars at the date nearest February 
24, 1948 when a free rate of exchange was quoted. It appears that the 
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rate established in June 1948 of Deutsche Mark 3. $3 per dollar, which 
was 2 devaluation of 25% as compared with the pre-war rate of the 
Reichsmark, is such a rate. 


RECOMMENDED DETERMINATION 


The claim should be allowed in accordance with the foregoing 
opinion. 


Harry LeRoy Jones 
Chief Hearing Examiner 


August 24, 1956 
: Date 


APPENDIX 


(To accompany decision in Reissner v. Schering, Debt Claim No. 
34710, et No. 55 D 6. 


Humphrey v. Deutsche Bank -- the claims under section 9(a) of 


the Tra with the Enemy Act and before the Mixed Claims Commission. 


The complaint filed in the District Court for the northern district 
of California on July 9, 1921, against the Alien Property Custodian and 
Treasurer, alleged that the plaintiff was entitled to recover his deposit 
of German marks at the exchange rate of 18 1/2 ¢ prevailing on April 6, 
1917, the date of the outbreak of the war. 
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The Government moved to compel a joinder of the Deutsche Bank, 
the enemy debtor, as a necessary party. The Bank was made a party 
defendant and thereafter carried the burden of defense. The answer of 
the defendant, Deutsche Bank, says that the value of the mark at the 
declaration of war is immaterial and that its value at the date of judgment 
controls. The answer of the Alien Property Custodian and the Treasurer 
says also that the judgment date must control. 

The District Court held that the date of demand on the Deutsche 
Bank or the date of the breach of the obligation, was the crucial date. At 
that date, the mark was worth 20. 5691¢. The Court of Appeals affirmed 
and the Deutsche Bank petitioned for a writ of certiorari. Its petition 
disclosed that the plaintiff Humphrey had filed a claim with the Mixed 
Claims Commission on December 23, 1922, and, asian appendix to its 
brief, attached a copy of the agreement of February 28, 1925, between the 
United States and Germany for the payment of claims at the prewar rate 
of 16¢ per Mark. The petition asked the Court to take the case for considera- 
tion with the cases of Hicks v. Guinness and Zimmerman v. Sutherland. 

The case was presented to the Supreme Court by Both parties as 
a choice between two alternatives: that of the date of the accrual of the 
cause of action, and the date of judgment. The Solicitor General joined in 
the petition for a writ. After the decision in Hicks v. Guinness ‘was 
announced on November 16, 1925, the Solicitor General, under date of 
January 27, 1926, wrote to counsel for Deutsche Bank in part as follows: 


I am of the opinion that the decision in the 
Guinness case disposes of the Humphrey case, and tt 
such questions of disputed fact as are involved in the 
Humphrey case have been disposed of by the lower 
courts in such a way that the Supreme Court will not 
review them. 


Under the circumstances, I have decided to 
submit a motion on Monday, next, to dismiss the certio- 
rari as to the officers of the United States. That 
motion will be granted, of course. 
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The Solicitor General was induced not to, however, by counsel 
for Deutsche Bank, who saw a distinction between the cases. 

Again, in the Supreme Court, the Solicitor General took no 
active part and permitted the Deutsche Bank to brief and argue the case 
alone. After the decision of November 23, 1926 the respondent Humphrey 
filed a petition for rehearing, stating in part: 


The majority opinion holds that German Marks must 
be reduced to American money for the purposes of the 
American judgment as of their value at the beginning 
of the suit (July 9, 1921). While both the lower courts 
and the minority opinion and what appears to be the great 
weight of authority * * * hold that the breach date (June 
12, 1915) * * * is the proper date. 


Deutsche Bank filed a memorandum in opposition to the petition 


for rehearing in which it neither stated or assumed that the majority 
opinion had decided that the judgment date controlled. It said in part: 


It is universally conceded that the American 
dollar in 1921 had a much lower purchasing power 
than it had in 1915. Would respondent argue that an 
American debtor on a dollar debt payable to an 
American creditor in American which became due 
in 1915 is responsible in damages to his American 
creditor if the American creditor did not commence 
suit until 1921? * * * (Emphasis supplied. ) 

(P. 3) 


The Supreme Court's mandate went down on November 23 "for 
further proceedings in accordance with the opinion." A similar case by 
Humphrey against another German bank was pending in the same district, 
and on December 15, 1926, the Attorney General wrote the United States 
Attorney in part as follows: 


* * * The Department assumes that one of the 
reasons for the delay of the triai in the case has been 
the fact that you were awaiting a decision in the other 
case against the Custodian by the same plaintiff but 
against the funds of the Deutsche Bank. The other case 
has now been decided by the Supreme Court, as you are 
doubtless aware. 
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The Supreme Court reversed the decision of the 
Circuit Court of Appeals and the eet Court and 
held that in calculating the amount of a lecree in 
favor of the plaintiff upon a debt owing in marks in 
Germany the rate of exchange as of the date the suit 
was brought should be adopted. A copy of the Supreme 
Court's decision is enclosed herewith for your infor- 
mation. 


Counsel for Deutsche Bank drafted a stipulation setting forth 
the value of the Mark to be filed in the district court to enable the 
entry of a decree upon the mandate. This Stipulation set forth the rates 
of exchange on July 9, 1921, the date of filing suit, and on April 8, 
1924, the date of the original judgment in the district court. It was 
approved by the Department of Justice without question, and forwarded 
to the United States Attorney for Signing on behalf of the government de- 
fendants. : 

The United States Attorney wrote to the Attorney General in re- 
Sponse under date of February 10, 1927: 


Mr. Spitzer, representative of Peaselee, Brigham 
& Gennert, the New York Attorneys for Ss defendant, 


DIE DEUTSCHE BANK FILIALE NURNBERG, called at 
this Office and stated that the attorney for the plaintiff 
had consented to a decree being entered in the above- 
entitled matter. 


He stated that the stipulation forwarded to this 
Office, in your letter of the 29th ult. » would not be 
necessary by reason of the plaintiff's consent. 


The decree was entered on February 11, 1927, with the consent 
of the attorneys for the plaintiff, Humphrey, and the attorneys for the 
Deutsche Bank, reversing the decree of April 8, 1924, and giving judg- 
ment against the plaintiff in favor of the Deutsche Bank in the amount of 
$321. 10 for costs in the Supreme Court, and judgment in favor of the 
plaintiff against the defendant, Deutsche Bank, in the amount of 1¢. The 
decree reads in part: 
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* * * and the Supreme Court of the United States having 
ordered, adjudged and decreed that the said decree of 

the United States Circuit Court of Appeals for the Ninth 
Circuit, in this cause, be reversed with costs, and having 
remanded the cause to this court for further proceedings 
in conformity with its opinion; and the mandate of the 
Supreme Court of the United States, dated November 23, 1926, 
having been filed herein; and this cause having come on to 
be heard at this term and submitted for a decree in con- 
formity with the opinion of reversal by said court, anda 
stipulation setting forth the value of the German mark on 
the date of the entry of judgment, signed in behalf of 

all of the parties, having been submitted showing the 
value of the German mark on that date to have been 

$. 000000000000215 * * * 


Why did Humphrey consent to the entry of a decree on the basis 
of a mark of no value on the day of judgment instead of one worth 1.3 cents 
on the day suit was brought? The answer to this question will be found in 
the records of the Mixed Claims Commission, to which we now go. 
Humpbrey filed a petition with the Mixed Claims Commission on 
December 23, 1922, for payment of the same bank deposits as were in- 
volved in the section 9(a) proceedings in the District Court for the Northern 
District of California. A memorial was prepared by the agent of the United 
States on June 18, 1924, but the claims were permitted to lie dormant 
until the following year. On February 28, 1925, the American agent sent 
to the claimant, as probably to all other claimants, a letter advising of an 
agreement between the United States and Germany of February 25, 1925, 
for the payment of awards for mark balances due American nationals by 
German nationals on the basis of one mark equals 16¢, the balance to 
be stated as of April 6, 1917. The claimant was advised: 


(3) As a condition precedent to proceeding before the 
Commission with the claim in this instance, it will 
be necessary for the claimant to execute, IN TRIP- 
LICATE, before a notary public or other official 
authorized to administer oaths, a waiver of any 
right or rights which he may consider he has to 
proceed directly against the German debtor on 
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account of the particular claim. either in the 
courts of the United States or of Germany or 
under the Trading with the Enemy Act. An ap- 
propriate form of release acceptable to the Com- 
mission is enclosed herewith. 


The claimant did not file the requested form of waiver. At this 
date the appeal from the judgment of the district court giving Humphrey 
the right to the 21¢ rate as of date of demand in 1915 had not yet been 
argued in the Ninth Circuit Court of Appeals. Later on, in 1925, the 
American agent wrote Humphrey that he was informed by the German agent 
that the Deutsche Bank admitted a bank balance in his favor, concluding: 


The agency would be pleased to receive a statement from 
you, concerning what steps, if any, you have taken toward 
a prosecution in the American courts of this claim, since 
it understands that a party by the name of Humphrey has 
obtained a judgment against the Deutsche Bank. 


The files of the Mixed Claims Commission disclose no answer 
to the latter inquiry, and under date of January 4, 1926, atelegram was 
sent to him asking for two copies of the court record of proceedings 
against the Deutsche Bank. On September 20, 1926'a memorandum from 
the American agent to the German agent with respect to Humphrey's claim, 
states: 


There seems to be nothing further that we can do in 
respect of this claim since we are awaiting the out- 
come of the appeal to the Supreme. Court of the United 
States. 


On November 24, 1926, the American agent said in a memorandum 


to one of his staff members: | 
I notice by this morning's papers that the United 

States Supreme Court has decided one of the Humphrey 

cases. 


I wish you would get a copy of that ision and 
take up the Humphrey cases as soon as pos e and 
see if we cannot dispose of them. 
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A memorandum of the Supreme Court's decision in the files of 
the Mixed Claims Commission emphasizes by underlining that the Court 
held the crucial date of conversion to be that when the suit was brought. 
On January 19, 1927, the American agent wrote Humphrey acknowledg- 
ing receipt of two copies of the record in his proceedings against the 
Deutsche Bank and stating as follows: 

In view of the denial for a motion for a rehearing 
by the United States Supreme Court, no doubt you will now 


desire to have this Agency present your claim to the Com- 
mission. 


An examination of Exhibits 1 and 2, in the transcript 
of record of the Supreme Court of the United States, dis- 
closes that on June 30, 1917, the accounts were closed up 
by a payment to the Treuhander. No doubt you have the 
original from which this statement was made. [If so, and 
if you think it desirable for the Agency to make claim 


against the Government of Germany on account of this pay- 
ment valorized at the rate of one mark equals 17. 4 cents, 
you are requested to submit all available evidence in sup- 
port of this contention. If not, claim will be made against 
the bank for a debt, the marks to be valorized at one mark 
equals sixteen cents. : 


On July 28, 1927, the American agent telegraphed the plaintiff, 
Humphrey, as follows: 
Reference your Deutsche Bank List 5500 have you 


accepted payment of judgment? Has judgment been satis- 
fied and record thereof made? Please wire. 


Humphrey responded as follows by letter of July 28, 1927 first 
quoting a reply by wire: 


REFERRING MY DUETSCHE BANK CLAIM LIST FIFTY 
FIVE HUNDRED I HAVE NEITHER ACCEPTED PAYMENT 
OF JUDGMENT NOR HAS JUDGMENT BEEN SATISFIED 
AND NO SATISFACTION OF JUDGMENT HAS BEEN EN- 
TERED * * * 


I was awarded some 21¢ in the United States 
District Court; the Deutsche Bank appealed; the 
decision in the lower court was sustained. The 
appeal was then taken to the United States Supreme 
Court which decided, against me, five to four, and 
I had to pay the costs, amounting to $321/09. During 
the litigation I reserved my rights to file my claim 
with the Mixed Claim Commission, which was done; 
and referring to your correspondence I understand the 
claim has been submitted. 


On July 29, 1927, the American agent wrote Humphrey, ac- 
knowledging receipt of his letter of July 28, stating in part: 


The agency does not appear to have on file the 
necessary waivers which must be filed before an 
award for a Mark bank balance can be obtained. 
The necessary forms are being enclosed herewith, 
and you are requested to execute them and return 
them to this agency by return mail. 


By letter of August 2, 1927, Humphrey wrote to the American 


agency in part as follows: 


I enclose you herewith three waivers by indi- 
viduals duly acknowledged. I will accept the offer 
of the German agent valorizing the mark at the rate 
of one mark equal to 16¢. 


The waiver filed by Humphrey reads in part as follows: 


NOW, THEREFORE, in consideration of the premises 
and as a condition precedent to the entering of an appropriate 
award by the said Mixed Claims Commission, the said 
claimant does hereby agree to and does hereby waive 
any right or rights there may be to proceed further 
against the said German national involved in this particu- 
lar claim either in the courts of the United States or of 
Germany or under the provisions of the Trading with 
the Enemy Act approved October 6, 1917, and amend- 
ments thereto, it being understood that this waiver is in 
no manner to be taken as affecting the maintenance or 
prosecution of any lien, or liens, that said claimant 
may have based on the possession by said claimant prior 
to October 6, 1917, of assets of the said German debtor 
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comprising property within the United States, title 
to which is alleged to be in the said German debtor, 
or which has been seized under the said Trading 
with the Enemy Act of October 6, 1917, or amend- 
ments thereto, as such property. 


Under date of November 23, 1937, the Commission entered 
an award in favor of Humphrey in the total amount of $6, 676.89, with 
interest at 5% from January 1, 1920. The amount was paid by the 
Treasury Department on August 29, 1928. 


UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 


In the Matter of 


MAX REISSNER v. SOLVENT ACCOUNT OF 
SCHERING-KAHLBAUM, A. G. 


Decision of Deputy Director 
The claimant seeks payment of an alleged debt out of the pro- 


ceeds of assets vested as the property of Schering-Kahlbaum, A. G. 
The debt arises out of the transfer, in March 1937, of certain assets 
of Anticoman, G. m. b. H. , 2 German corporation of which claimant was 
the sole stockholder, to Dr. Neomann, G.m.b. H., also a German cor- 
poration and a wholly owned subsidiary of Schering-Kahlbaum, A. G. 

In 1938 Dr. Noeman, G. m.b. H., was merged with Schering-Kahlbaum, 
A. G. 


Debt Claim No. 34710 
Docket No. 55 D6 


The recommended decision of the Hearing Examiner allowed 
the claim in the amount of an indebtedness of RM 273, 507, as of the 


date of the transfer, with interest at four percent. The Examiner also 
recommended (1) that the German currency Conversion Law of 1948 
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should be disregarded in computing the amount due to the claimant and that 
the Reichmark amount should therefore be converted into Deutsche marks 
on a one to one basis and (2) that the German currency obligation of 


Schering to Reissner should be converted into dollars at 


|the date nearest 


the date of the filing of the claim (February 24, 1948) on which a free rate 
of exchange was quoted. We found this date to be June 1948 and such rate 


to be Deutsche mark 3. 33 per dollar. 


I agree with the Examiner's findings that the sale of Anticoman's 


assets gave rise to a claim for unjust enrichment under 
sulting in an indebtedness to claimant of RM 273, 507 as 


German law re- 
of March 1, 1937, 


and that claimant is entitled to four percent interest on such amount from 

that date. 
I reject the Examiner's conclusions that the Conversion Law should 

be disregarded in computing the amount to be paid to claimant. Inasmuch 


as this claim is asserted in quasi-contract on the theory of unjust enrich- 
ment (if asserted as a tort claim it would not be cognizable under section 34 
of the Trading with the Enemy Act, as amended) the obligation is subject to 


the German Conversion Law. 


The Supreme Court of the British Zone in a decision on March 23, 


1950 (3 GGHBE 275) declared: 


"An unjust enrichment claim, including a claim for 
money as a substitute for the original object, must be 
converted at the rate of 10 : 1. . ., since it is a claim 


for return of the object obtained or, if the reci 
unable to do so, for return of the value which 


ient is 
e object 


had at the time either when the enrichment occurred 
(decision of the Supreme Court, 101 RQZ 389 [391] or 


when the duty to make good the value of the obj 


ect 


arises (according to Commentary to the Civil Code by 
Members of the Supreme Court (RGBK), note 6to_ __ 
818), and since an unjust enrichment claim, which as 
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distinguished from other claims, is subject to the defense 
that the enrichment is no longer existent (section 818 

para. 3 Civil Code) and thus is a weaker claim, cannot be 
converted at a more favorable rate than the one established 
py the rule laid down in section 16 of the Conversion Law. 
(Pp. 219-280). " 


The Supreme Federal Court of Western Germany adopted this 
principle in 5 BGHZ 197, February 27, 1952, stating: 


"Claims for unjust enrichment under section 818 
para 2 Civil Code are likewise claims for money from 
the time when a return [in natura] is not possible by 
reason of the nature of the object obtained [by the de- 
fendant] or because for any other reason the recipient 
is unable to return it. - - The opposite view, that 
claims for unjust enrichment under sections 812 et seq. 
Civil Code are not directed to a fixed sum of money 
but to that which at the decisive time the obligor still 
owns after the monetary conversion, misconceives 
the nature of the claim for the value of the object ob- 
tained which arises under section 818 para. 2 Civil 
Code. This claim is from the outset of a claim for 
money and cannot be changed prior to the commence- 
ment of the action except by the fact that the enrich- 
ment has ceased to exist as 2 whole or in part." 


See also 3 American J ournal of Comparative Law 96-97 (1954) and Palandt, 
Civil Code (Beck's Brief Commentaries, Vol. 7), 10th Ed. 1952, Note 5(c) 
to section 818 Civil Code. Accordingly, the Reichmark indebtedness must 
be converted at the rate of one Deutsche mark for each ten Reichmarks. 

I also reject the Hearing Examiner's conclusion that the conver- 
sion of Schering's German currency obligation to dollars should be made 
at the date nearest the filing of the claim when a free rate of exchange was 
quoted. In considering this matter, the Hearing Examiner refused to follow 
the "judgment day" rule adopted by the courts since Deutsche Bank v. 
Humphrey, 717 U.S. 517. The Examiner construed that case as holding 
that the rate of exchange should be determined as of the date of filing of 
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the suit -- in this proceeding, February 24, 1948, the date on which the 
claim was filed. The "judgment day" rule is well established as the law 
governing this issue by a long and unbroken line of decisions based on the 
Deutsche Bank case. Paris v. Central Chiclers S. de. B. L., 193 F. 2d 
960 (C.d. 5 1952); Royal Insurance Co., Ltd. v. Compania Transatlantica 
Espanola, 57 F. 2d 288 (D.C. E.D. N.Y. 1932); Shaw, Savill, Albion & 
Co., Ltd. v. The Fredericksburg, 189 F. 2d 952 (C. A. 2 1951); West_ 
Arrow, 80 F. 2d 853(C. A. 2 1936); Tillman v. Russo-Asiatic Bank, 51 
F. 2d 1023 (C. A. 2 1931); Indian Refining Co. v. Valveline Oil Co., 75 F. 
2d 797 (C.d. 7 1935); Strachler v. Brownell, D.C. D.C, June 29, 1956 
(not reported), affirmed June 13, 1957, Ct. of App. D.C. (not reported). 
This ruling has also been followed in the decisions issued by the Director 
of the Office of Alien Property. Betty Koenigsberger, Debt Claim No. 
3197, recommended decision of the Hearing Examiner dated May 16, 1956, 
adopted by the Director July 25, 1956; Richard R. and Egon Risner, Debt 
Claim No. 36180, recommended decision of the hearing Examiner, dated 
April 19, 1956, adopted by the Director June 11, 1956. 
Accordingly, this claim is allowed in the amount equivalent to 
RM 27, 350.7 with interest at 4% from March 1, 1937, converted at the 
current rate of exchange. 


(Signed) Paul V. 


NOV 5 1957 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 


Docket No. 55 D 6 


(SCHERING-KAHLBAUM A.G., : Debt Claim No. 34710 
Alleged Debtor) 2 


Room 368 
101 Indiana Avenue, N. W. 
Washington, D. C. 
October 25, 1954 
The above-entitled matter came on for hearing, pursuant to notice, 
at 10:00 o'clock a.m. 
BEFORE: 
HARRY LEROY JONES, Chief Hearing Examiner 
APPEARANCES: 3 


ERNEST FLEISCHMAN, of Delson, Levin and Gordon, 
120 East 41st Street, New York, N. Y., 
on behalf of the claimant. 


WILLIAM C. LEVY, Trial Attorney, on behalf of 
the Claims Branch, Office of Alien Property. 


* * * * * € * * 


MR. LEVY: The difficulty is that you have asserted a number of 
inconsistent theories which would materially affect the measure of damages. 
For example, in the original notice of claim which you have, Mr. Examiner, 
if you look at it, Mr. Reissner starts out saying that the business was 
worth RM.900,000 when it was allegedly illegally taken, but that is not what 
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he asks for. He is not asking for the value of the business. He is asking 
for the value of the business plus all the future profits that were made by 
Schering. Now, I can't stipulate as to anything unless you are perfectly 
willing to stipulate here and now that all you are seeking is the value of the 
business as of the date of sale in 1937, and not the total of any and all 
profits that may have been made by Schering. 

And then, as I indicated in my opening statement, Mr. Reissner 
added another amendment later on. Not only does he say he is entitled to 
the value of the business when it was taken over, plus future profits which 
he says were made by Schering, but he also adds another item of damages 
in the amount of RM. 750, 000 for what he says was Schering's unlawful 

20 and illegal discontinuance of the business in 1942, which pre- 
sumably deprived him of future items of damages. 

MR. FLEISCHMAN: We are willing to relegate our claim to the 
value of the business at the time of the taking. | 

MR. LEVY: You are willing to limit your claims to the alleged 
value of the business at the time of taking? 

MR. FLEISCHMAN: Right. 

MR. LEVY: Let me get that clear. Do you nevertheless consider 
the profits that were allegedly made by Schering throughout the life of the 
product as an element in computing the value of the business or are you 
willing to restrict yourself to the valuation in 1937? Do you follow me? 

I don't want you later to argue that the business was worth so much in 
1937 because it made $10, 000, 000 in 1942. 

MR. FLEISCHMAN: I say if it is a question of a stipulation it 
would be a meeting of the minds on a figure. How that figure is arrived 
at is secondary if we arrive at a figure. If you will recall, we have some 
information in our files that at one time this office had arrived at a figure. 
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MR. LEVY: Before you go into this, I must point out that any offer 
is not binding, and let's not clutter up the record with that. 

21 MR. FLEISCHMAN: I just wanted to say that it isn't as vague as 
all that. I mean there is a figure in mind, and if we could stipulate as to 
the figure, then we would concern ourselves in these proceedings on the 
basic legal questions which you and I are fairly well agreed on are the open 
legal issues to be adjudicated here. 

CHIEF HEARING EXAMINER JONES: As I understand it, counsel 
for the claimant is willing to concede that the only pertinent value is that of 
the business at the time it was taken over in 1937 by Schering A.G. ? 

MR. FLEISCHMAN: As a basis for stipulation. 

CHIEF HEARING EXAMINER JONES: As a basis for stipulation. 
Now, as to what that value is, is there any possibility of agreement? 

MR. FLEISCHMAN: If we can go off the record at this point -- 

CHIEF HEARING EXAMINER JONES: It might be a good idea. 

Off the record. 

(Discussion off the record. ) 

CHIEF HEARING EXAMINER JONES: Back on the record. 

It appearing that the claimant and the Claims Section at this point 
in the case cannot agree upon a valuation of the business, we will proceed 
with the evidence. Mr. Fleischman, will you proceed with your first witness. 

x * * * * *€* * * 
DIRECT EXAMINATION 
MAX REISSNER 

BY MR. FLEISCHMAN: 

Q. At the time of the sale were there any debts of Anticoman? A. 
No. 


Q. Did you receive the consideration paid by Schering? A. I did 
not receive it personally. 
Q. Where did it go? A. The check was confiscated by the Nazi agent. 
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*x* * * *£ *€ * * * 


MAX REISSNER 
CROSS EXAMINATION 
105 Q. Iam talking before that period. I am trying to trace the 
evolution of this. When you first decided to sell back in! October or Nov- 
ember of '36, you told your friend Dinghaus, who was your agent in running 
this business, that you ‘wanted to sell. Did Dinghaus go out and look for a 
buyer? A. No, he didn't bring a buyer. 
106 Q. I say did he look for a buyer? A. No, he did not. 
Q. Who did you instruct with regard to your intention to sell? A. 
Pardon me. I didn't instruct anybody. Mr. Bernheim told me, "If you want 
to sell the business, go and ask Kassel, the banker. He will be able to sell 
it perhaps." 
Q. What steps did you take then to effect the sale and find a purchaser? 
A. We wrote or telephoned this Mr. Kassel, and he came to see me personally. 
Q. He came to see you personally? A. Yes, in October. He asked 
me, "What is it you want?" ‘My price is 650,000marks? A. He said, "That 
is a little high." "Well, I can't make it cheaper. I put it in myself, and it 
is a big business and a good business." | 
107 Q. Did you discuss this with your best friend, Dinghaus? A. Yes, 
certainly. He said, "Goand ask less. Maybe you get it. I don't want any- 
thing. I want to get out of that trouble I have with the government." ~ 
Q. Did you then cut your asking price to 450,000? A. Right, to 
four hundred fifty. 
* * * * &* & KF K -¥ 
MAX REISSNER 
CROSS EXAMINATION - | 
114 Q. Asa matter of fact, isn't it true that you-and your agents 
approached Schering to buy this business after you had decided to sell? 
A. No. 
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Q. You just testified a little earlier that you decided. A. Pardon 
me. The banker did. My agent -- I hadnoagent. The banker who was 
told he might be able to sell it, he went to three different concerns, as 
much as I know. 

Q. Didn't you just testify that you decided to sell in October or 
November of '36 before Schering was in the picture? A. Yes, but I -- 

Q. And you went to a friend of yours, 2 banker? A. He was no 
friend of mine. He was not even introduced to me. He was told to come 
and see me. I don't know. Maybe I telephoned him and he came over, and 
I told him I wanted to have 650, 000 marks for it because I have to sell. 
That's all I know. 

x* * * * * *€© * * 
LOUIS C. BIAL 
DIRECT EXAMINATION 

199 BY MR. FLEISCHMAN: 

Q Now, I would like to discuss the question of the rate of conver- 
sion. In 1937, what was the exchange value of the Reichsmark to the 
American dollar? A. Roughly 40 cents for one Reichsmark. 

Q. When was the Reichsmark devalued? A. The Reichsmark 
was abolished and the Deutschemark introduced on June 20, 1948. 

Q. That was after the date of the vesting here. A. Right. 

Q. And what was the rate of exchange between the Deutschemark 
and the Reichsmark? 

200 MR. LEVY: One moment. If you are asking about that, I suggest 
you put in the text of the German monetary conversion law which recites that 
instead of relying on Mr. Bial's -- 

MR. FLEISCHMAN:. Well, will you stipulate -- 

MR. LEVY: I will stipulate the German monetary reform legisla- 
tion is applicable. The Director has already included it in decisions of his, 
so we can take official notice of it. 
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MR, FLEISCHMAN: Suppose we do that. 

MR. LEVY: It is in Bernhard and Siegel that the Director has 
approved it. 

MR. FLEISCHMAN: We will take judicial notice of that. 

CHIEF HEARING EXAMINER JONES: You may include it in your 
requested findings by reference to this Bernhard decision. 

MR. LEVY: Or to the law itself. 

CHIEF HEARING EXAMINER JONES: Yes. 

BY MR. FLEISCHMAN: 

Q. Now, Mr. Bial, in your opinion, would this claim be subject to 
the conversion rate of the 1948 law or would this claim be converted at the 
rate of one Deutschemark for one Reichsmark? A. That depends upon 
whether or not Schering was in default. If Schering was in default prior to 
the enactment of the currency laws, then Reissner had a claim for damages. 
Claims for damages do not come under the conversion law. 

Q. What is your authority for that statement?) A. Irrespective of 
whether they are based on tort or contract. There are many cases. The 
case decided by the supreme court for the British Zone, which at that time 
was the highest court in Germany, because the other zones had not yet 
created -- 

MR. LEVY: You are talking about a restitution claim now? 

THE WITNESS: No. It is a case in a German court. 

MR. LEVY: You are talking about a case under the German Civil 


THE WITNESS: Yes. 

MR. LEVY: All right. 

THE WITNESS: It has nothing to do with restitution at all. 

MR. LEVY: You were talking about the British. I just wanted to 
make sure I knew what you were talking about. 
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THE WITNESS: This court was established within the British 

Zone. When Germany was occupied, the German Supreme Court ceased to 
function and has never functioned again. The lower courts started to work, 
first the very low courts, and then later on also the appellate courts. But 
there were about -- I don't know how many, perhaps 15 or so -- appellate 
courts in the three Western zones of Germany. And there was no higher 
court above them, so that'the law started to develop differently in the dif- 
ferent districts of the courts -- like if we didn't have the Supreme Court 

202 and every circuit court of appeals in the ten districts would develop 
its own law, and there would be contradictions between the decisions. The 
British were the first ones who saw that that wasn't good, and they established 


a supreme court. But their authority didn't extend beyond the British occu- 
pied zone. Therefore, this court was the supreme court, hearing only second 
appeals, in the British zone. Shortly thereafter, when the Federal Republic 


of Germany, including the three western zones, was established, a supreme 
court for the three zones was created, and then this Supreme Court for the 
British Zone was abolished, although many of the judges of that court actually 
were taken over by the present Supreme Court. 
Now, this supreme court for the British Zone said in a decision of 

November 17, 1949, which is published in the official report of the court, 
it is the third volume, page 10 -- it had to deal with a case which involved 
the payment of a claim against a bank. Claims against banks were under 
the conversion law not even devaluated 10 percent; they were devaluated 
100-to-6, less than 10 percent, 6 percent. And accordingly, the court below 
had awarded only 6 percent to the plaintiff. On.appeal, this decision was re- 
versed and remanded and 'the court said that the court below had failed to 

4 inquire whether the bank had been in default, in which case the conversion 
a ote had been in default, 


it would have been a claim for damages, ould have been a claim for damages, and th the e conversion Ta aw only appites” 
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Q. Now, is there any statement by Palandt, the expert you referred 
to before, with respect to devaluation? A. I think he said something about 
it. In his Note 7 to Section 818, he says: "Since the recipient is in default 
by the pendency of an action, he must make good damages in addition to 
paying interest according to Section 288, second paragraph. This is of special 
importance in the case of a devaluation of the money," And in support of this 
opinion, Palandt cites a decision of the German Supreme Court JW 1927, 
page 980. 
Many decisions of the German Court -- may I mention that -- which 
are not published in the official reporter system, are published in law reviews, 
such as the NJW. It is quite usual to refer to these decisions, and they have, 
of course, exactly the same force as decisions which were published in the 
official reporter system. 
Q. Then Palandt says that where there is a demand and there is a 
default, then in the event of a devaluation of the currency, the party who has 
been adversely affected must be made whole. A. Right. 
204 Q. Is Palandt's status as a commentary equal to Wilson in the 
United States? A. I would say so. It is not such a very old commentary. 
Palandt started perhaps 20 or 25 years ago. But the tremendous popularity 
of his book is evidenced by the fact that this is the tenth edition in 1952, and 
I think the 11th has come out in the meantime. It is used by every court. It 
is always cited in decisions of the highest courts. 
Q. On the basis of those cases, and the authority, you waild say, 
then, that in our case -- 
MR. LEVY: I will object to that question, Mr. Examiner. 
BY MR. FLEISCHMAN: 
Q. -- the conversion rate should be one-to-one, and that the law of 
1948 concerning conversion from Reichsmarks to Deutschemarks is inapplic- 
able. A. . Yes. 
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MR. LEVY: I object to that question, Mr. Examiner. 

CHIEF HEARING EXAMINER JONES: I overrule it. The question 
asked may be related to the preceding hypothetical question giving all the 
facts. | 

MR, LEVY: What preceding hypothetical question? 

CHIEF HEARING EXAMINER JONES: The one that he began 
his examination with. 

BY MR. FLEISCHMAN: 

@. Could you again state why among the provisions of the German 
Civil Code there is a default as that term is used in the case at bar. A. 

205 Well, one who owes anything, be it money, be it to give up a piece 
of property, or anything, who has an obligation, will be in default if after 
due demand is made upon him he does not immediately perform. And the 
service of process, the instituting of an action, is always deemed to be a 


demand. 


Q. Is there any other type of demand without the service, process 
or commencement of suit, or a formal demand upon a person? A. Well, 
there is no formal requirement for the demand. It may be orally. It may 
be in writing. A careful attorney will advise his client to do it by registered 
letter. 


Q. Now, in cases of the application of Section 188, is it possible 
to have a demand by operation of law -- a default? A. If the statute says 
that a certain situation shall be similar to the bringing of an action, then this 
certain situation has exactly the same effect as if an action had actually been 
brought or a demand had been made. For instance, another example of this 
sr ohet ia certain date, a date is fixed for the performance of an obligation, 
like for instance in a negotiable instrument, then the debtor comes into de- 


fault by not paying, even without any demand. 
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Q. And then you have a default. A. Oh, yes. 
Q. And that would be on a par with an actual suit being commenced. 


206 


A. Right. 
Q. And in the case of the proceedings at bar, 


of law would you say that there was a default as of the date of the purchase 


under what provision 


of the property by Schering. 
MR. LEVY: I will object to that question on the same ground. 


CHIEF HEARING EXAMINER JONES: Overruled. 
MR. FLEISCHMAN: I may say that Mr. Bial testified to that before. 


I am-just summarizing. 
CHIEF HEARING EXAMINER JONES: This all refers to the long 


hypothetical question, I assume. 
MR. LEVY: I must object to any testimony about the facts of this 
case. That is not Mr. Bial's function here. 


CHIEF HEARING EXAMINER JONES: 
THE WITNESS: Assuming that the contract was void and that Schering | 


had knowledge of the circumstances which made this contract void, Schering 
was in default at the moment it received the business, under Section 818, 819, 


Overruled. You may answer. 


284, 288 second paragraph. 
BY MR. FLEISCHMAN: j 
Q. And if they are in default at that time, and/there was a subsequent i 
devaluation, Schering would still be obligated to make Mr. Reissner whole. 


207 A. He would have to pay damage to make good all damages arising 


from his default. 
Q. Do you think that there are any further sections of the German 


Civil Code which would have a bearing on the proceedings at bar? A. Well, 
without having to read these sections, I would say that Sections 290, 291, 292, 
987, 989, 990 and 992 have a bearing on the measure of damages. These are 
the general provisions which apply to the measure of damages irrespective 
whether it is damages arising from contracts, unjust enrichment, tort, or any 


other legal reason. They are the general provisions. 
x * * * * * x 


Rt eng 
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LOUIS C. BIAL 


* *¢+ £¢£ © *©* © & * 


CROSS-EXAMINATION 
* * * * * © © * 

BY MR. LEVY: 

Q. Now, Mr. Bial, under German law, what elements do you use 
to determine the fair value of a business as of a given date? A. Well, I 
think the first element would be -- it is not a legal question, perhaps, but 
I can tell you from my general experience. 

Q. Well, Iam ignorant of German law and Iam asking you whether 
or not there are any provisions, any decisions of German courts which relate 
to the question of determining the fair market value of a business. Do you 
know of any decisions? A. Not at this moment. I would have to do research 
on that question. The normal elements are two. There are the tangible 

_ assets and the intangible assets. I think it is the same as in this country. 
The intangible assets consist of good will, trade marks and such things. 
The tangible assets -- 

Q. Does the German law give any consideration, to the best of your 
knowledge, to the fact that a business is in liquidation as an element in de- 
termining fair market value? A. I think that might be, unless the intention 
is to revive it. 

Q. Does it consider the value of the product made by the business ? 
A. I think that would be an element. 

234 Q. Does it consider the element of risk? A.. Well, Iam not fully 
aware what you mean thereby, but I assume that all elements would have to 


be considered. 
* *« *« *€* *©* © *&© * 


243 ae Namely it said that conversion law has no application to claims 
for damages. 
Q. Is that because the damages are ascertained at the judgment 
date? A. Right. I would like to make a statement in order to avoid any 
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misunderstanding. This ascertaining of damages as of the judgment date, or 
even later than the judgment date, has absolutely nothing to do with so-called 
judgment day rule of conversion. 
Q. Iunderstand. A. Because that pre-supposes that before the 
judgment day there was already a fixed amount in Germany. 
* * * * * *&©* © * 
REDIRECT EXAMINATION 
BY MR. FLEISCHMAN: 
Q. Mr. Bial, I just want to ask you a few questions. Mr. Levy 
called your attention to Section 818. Will you please look at that law. A. I 
have it before me. 
Q. And then he called your particular attention to Paragraph 3, or 
Sub-paragraph 3, which reads that the obligation to return or make good the 
value is excluded where the recipient is no longer benefitted. A. Right. 


Q. Now, in the case of Schering, where they had admittedly made 
profits, between $350, 000 and 550, 000 Reichsmarks, would Schering 
be a recipient which is no longer benefitted within the mieaning of this para- 


graph? 
MR. LEVY: I must object to that question because he assumes as a 
matter of fact that Schering is presently benefitted. 
MR. FLEISCHMAN: Now, I take Dr. Fischer's statement for my 
basis that Schering made a profit of 350, 000 to 550, 000 Reichsmarks during 
the time that it operated Anticoman -- so it was benefitted. 
BY MR. FLEISCHMAN: 
Q. Now, would you say that Paragraph 3 relates to a situation such 
as I described, and that therefore there are no damages or no monies must be 
paid to the victim of the transaction? A. I think that if Section 818, third 
paragraph, were applicable, which is an assumption only, because it is not, 
then the amount by which the recipient is benefitted includes the profits made. 
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And if the thing which gave the profits is destroyed and no longer can be re- 
turned, then I think the profits are still an enrichment and would have to be 
returned. 

Q. Now, where an individual acts in a transaction against the public 
morals and enriches himself to a great degree, and thereafter spends all of 
the money which he has made, is the victim then deprived of any remedy 
against such an individual under German law? A. If the recipient had no 
knowledge that he was unjustly enriched -- 

245 Q. I say the recipient knew of all these things, acted against public 
morals, and then spent all the money which he obtained by this transaction -- 
is he then wholly absolved of paying damages to the victim? A. Not at all. 
He is liable for damages fully irrespective of what he did with the money re- 
ceived or earned. 

Q. Sotherefore you would say that the third paragraph does not re- 
late to such a transaction, the third paragraph of Section 818. A. That is 
right. It is undisputable. 

Q. Now, in response to Mr. Levy's question as to whether you would 
take the value as of the judgment date, and if Anticoman has no value as of 
this time, would you say that Section 818, third paragraph, stands for the 
proposition that nothing has to be paid to the victim? A. It does not stand 
for that. 

Q. I believe you testified this morning that the basic proposition of 
law in such circumstances is to make the victim whole. A. Right. 

Q. And according to Palandt, he would say that in cases of devalua- 
tion, that would have to be taken into consideration.also. A.. Right. 

246 Q. Now, addressing myself to the last series of questions put to 
you by Mr. Levy with respect to conversion rates and actions for damages, 
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you say that that is not taken into consideration, that is, the conversion 
law, because damages are ascertained at judgment date. A. Right. 

Q. And if the basic proposition of law is to make the victim 
whole -- A. Right -- 

Q. -- the court would take into consideration how much money is 
needed in accordance with current value of the currency to make that vic- 
tim whole. A. Right. 

Q. And therefore it is immaterial and unnecessary to discuss 
conversion rates. A. No conversion rate exists which is applicable. 

Q. And therefore, if I had a house which was worth 10, 000 marks 


in 1937 and with these 10, 000 marks I could buy five Opal cars -- I am just 
using an illustration -- and we went to judgment date, the court then would 
determine how many Deutschemarks or D Marks are needed to buy five 

Opal cars. That is, they would try to give you in money the purchase value 


of the money which was in currency at the time of the wrongful act. 
A. That would be the proper way of measuring damages. 


* * * * * * & * 


RECROSS-EXAMINATION 

BY MR. LEVY: 

Q. Does this legal principle that you were just) talking about have 
anything to do with debts under German law? A. Certainly. A claim for 
damages is a debt or an obligation. 

Q. IfI owed you in 1937 300, 000 Reichsmarks, and you sued me 
today in Germany, what would you get? A. The question is whether you 
were in default or not. 

Q. Assuming precisely that, that I owed you 300, 000 Reichsmarks 
on March 1, 1937, and it was due March 1, 1937, and I was in default, and 
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you sued me today in Germany -- you got hold of me today in Germany and 
you sued me in a German civil court -- what would be the decision of the 
court? A. Ican’t give you a fixed amount. The court would have to appre- 
ciate how much money I would have today if you had paid me in time. May 
I mention that Section 287, I think it is, of the German Code of Civil Pro- 
cedure, gives the German court great latitude in the matter of damages. 
* * * * * * * * 
REDIRECT EXAMINATION 
248 BY MR. FLEISCHMAN: 

Q. And if you had received that money, that is, if the debt had been 
promptly paid, you could have purchased a house with it. A. Certainly. 

Q. And the value of the house would have varied with the value of 
the currency. Therefore, you could very well argue before a court that 
you should receive enough present currency to make you whole. A. Right. 

Q. And also if the party was in default, you would be entitled to 
interest from that date on automatically, as you testified earlier this morn- 
ing. A. In addition. 

Q. In addition to being made whole. 

CHIEF HEARING EXAMINER JONES: That is all, Mr. Bial. Any 
further evidence for the claimant ? 

MR. FLEISCHMAN: No. 

CHIEF HEARING EXAMINER JONES: Claimant rests. Mr. Levy. 

MR. LEVY: I would like a short recess. 

CHIEF HEARING EXAMINER JONES: We will take a short recess. 

(Whereupon a short recess was taken. ) 
Whereupon -- 
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LOUIS C. BIAL 
was recalled as a witness and, having been previously duly sworn, was 
249 examined and testified further as follows: 
REDIRECT EXAMINATION 
BY MR. FLEISCHMAN: 
Q. Mr. Bial, referring again to Section 818, what is the effect 
of the fourth paragraph on the third paragraph? A. The third paragraph 
refers to a situation where no action has been brought, and the fourth para- 
graph refers to the situation after an action has been commenced. After 
the date of action commenced, the general provisions are applicable and the 
special provision of 818, third paragraph, is no longer applicable. 
Q. Now, if a demand has arisen at the time ofthe transaction, 
that is tantamount, is it not, to the commencement of an action. A. 819 


says that. 
x *x* * * * © & * 
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CLAIMANT'S EXHIBIT H 
TRANSLATION FROM GERMAN. 
EXAMINATION OF 


Dr. Otto Wolfgang Fischer 
in the Bureau of the 
Department of Justice, 
Overseas Branch, on 
June 2, 1950. 
Mr. Leo Loeb, of the Department of Justice, 
Overseas Branch; 
Johanna Schimmelpfennig, Stenotypist; 
Dr. von Godin; 
Dr. Ernst Nast. 


Will you, please, give your name, date of birth, 
place of birth and your present position? 


Dr. Otto Wolfgang Fischer, born in Breslau on 
July 22, 1913, Chief of the Legal Department 
of the firm Schering A. G. 


Since when have you been connected with Schering? 


Since August 1, 1948. 


Do you know anything about Reissner's claim 
against the firm Schering? 


Yes, I do. 


What did you do in order to inform yourself about 
this matter? Did you study the files, etc. . ? 


I have gathered information from people belonging 
to the Schering firm who were familiar with the 
situation at that time, and I have studied the 
matters from papers on file with the Schering A. G. 


Can you give me the names of the persons taking part 
in the negotiations ? 


Mr. Mondorf, Procurator of the Schering A.G., Mr. 
Staakmann, former member of the Board of the Schering 
A.G., and Dr. Schotte, an employee of Schering, now 
seriously ill. ; 
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Do you have complete files in connection with 
this case? 


No. 


Do your files contain, besides the contracts made 
with the Anticoman G. m. b. H. (Dr. von Godin), other 
documents which are of importance or could become 
of importance in connection with this case? 


Yes, the memorandum of Dr. Stoll, of January 29, 
1937. 


Was the Dr. Neumann G. m.b. H. an independent firm, 
or just a subdivision of the Schering A. G. ? 


100% of the shares were owned by the Schering A.G. , 
later on, said firm was fully incorporated with 
Schering. 


Is the firm Schering ready to admit that all rights 

and obligations assumed by the Dr.| Neumann G. m. b. H. 
in their contracts with the Anticoman and von Godin 
are valid against themselves ? 


Yes. 


Who, besides Dr. Stoll, has concluded the negotiations 
for the contract between Anticoman and Neumann? 


I believe that it was Mr. Staakmann who negotiated 
for Schering, together with other persons. Mr. 
Staakmann is still living in Berlin, and his address 
can be ascertained through the firm Schering. 


Were these individuals employees of Schering or of 
the Neumann G. m. b. H. ? 


Mr. Staakman was a member of the Board of the Schering 
A.G. 


Were these delegates empowered to reach final agreements? 


Practically, yes. It probably was done in this way that - 
Mr. Staakmann was in charge of the negotiations, submitting 
the results to the Board for their approval which they ap- 
parently gave. 
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Is it correct, therefore, that both gentlemen of the 
Dr. Neumann G. m.b. H., who signed the contract of _ 
March 1, 1937, were nothing but figureheads for Schering? 


It is unquestionably true that both the gentlemen of the 
Neumann G. m. b. H. who signed the contract of 

March 1, 1937, acted under the instructions of the 
Board of the Schering A. G. 


Were the Board of the firm Schering A.G. and the 
negotiators familiar with the note of Dr. Stoll 
of January 29, 1937? 


This can be assumed with certainty, because the note 
of Dr. Stoll was supposedly the main basis for the 
decision of the Board. 


Were the authorized negotiators and the members of 

the Board of the Schering A.G. familiar with the fact 
that the Anticoman G. m. b. H. was actually owned by Mr. 
Max Reissner ? 


This can be assumed with certainty, as this fact was 
mentioned in the first paragraph of Stoll's memorandum 
of January 29, 1937. 


Did said parties know that Mr. Heinzius of the firm 
Fides was holding the G. m. b. H. shares only as a 
trustee of Mr. Reissner ? 


My last reply covers this question as well. 


Did the negotiators or the Board of the Schering A. G. 
know at the time the negotiations were proceeding, i. 
e. during the period from January to March, that Max 
Reissner was a Jew? 


I believe that there is no doubt about it. It follows 
from the circumstances. 


Did the parties mentioned in the last question know 
that Mr. Reissner, due to his Jewish descent, was in 
difficulties with the Party, or the Nazi Authorities, 
in connection with the continuation of the Anticoman 
business ? 


I wish to assume that this is true, but Iam unable 
to make a detailed declaration with due certainty. 
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Did one of the above named individuals, or all of them 
know that Jewish business-men and owners were at that 
time under considerable pressure from the Party and the 
Nazi Authorities to sell their business, i.e. to 
*aryanize"’ their business ? 


This was common knowledge in Germany. 


Has the Schering A.G. during the negotiations exercised 
on Reissner any pressure with the help of the Gestapo, 
or of other Nazi Authorities of Party Offices, in order 
to force Reissner to sell quickly? 


I believe that to be out of the question. 


Did Schering at any time inform the Party or the 
Authorities concerning the purchase of the Anticoman 
G. m.b. H., pointing out at the same time that the 
firm had changed over to Aryan hands ? 


I believe that to be improbable, as Schering did not 
take over the firm at that time, but the individual 

assets. I suggest to interrogate Mr. Staakmann in 
this connection. 


Were the customers of the firm Anticoman G. m. b. H. 
notified in this connection? 


I do not know anything about it. 


Please mention the sales of the Anticoman G. m. b. H. 
beginning at the time it was taken over, up to the 
end of the war? 


1937 RM 189,883. 
1938 241, 064. 
1939 262, 742. 
1940 224, 514. 
1941 265, 915. 
1942 241, 200. 
1943 4,178. 
1944 4, 800. 
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On what records has the above statement of sales 
been based? 


This statement was made from the books of the Schering 
A.G. by Mr. Fruth, an employee of the Schering A. G. 


Are these records complete, or can their completeness 
be doubted due to the known destruction of documents 
through the events of war ? 2 


These records are complete. 


In your letter of March 27, 1950, you mention an amount 
of RM 189, 883. - for the sales of the year 1937. Are 
these the sales of the full year, or only for the balance 
of the financial year of 1937, i.e. starting from the 

day the contract was signed up to December 31, 19372 


I cannot answer this question without further inquiries, 
but I will submit the answer in writing later. 


How high, do you believe, were the Anticoman sales 
from January 1, 1942, to April 20, 1942? 


I presume that these sales couid be figured in pro- 
portion to the yearly sales, but I will try to get 
the exact figures. 


Do you believe an interest rate of 6% to be adequate 
for unsecured loans, from the year of 1937 to the 
year of 1942? 


The legal interest rate among merchants is 5%, but 
Iam unable to answer the question whether or not 
the interest rate of 6% was adequate. 


Do you believe that the firm Schering, already at 

the time the contract was signed, assumed for their 
own account all rights and obligations arising from the 
contract of 1937? 


An affirmative reply to this question arises from the 
fact that the firm Schering A. G. , as a concern, has 
to assume a 100% liability for their own daughter 
companies (sub-organizations). 
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Did the firm Neumann G. m. b. H. issue their balance and 
their profit and loss account independently ? 


Iam unable to answer this question without consulting 
the records, but I believe that these facts can probably 
be checked. 


Is the firm Schering in a position to satisfy possible 
claims arising from this contract, which would be made 
valid today ? 


The answer to this question depends on the amount the 
claimant would be entitled to claim. 


Is it true that the firm Neumann & Co. took over all 
the assets of the firm Anticoman G. m. b. H. with this 
contract ? 


Yes. 


Did the purchase price include jany payments for so- 
called ideal values, such as "good will"? 


No. 


Was the purchase price for the/name “tAnticoman" 
adequate ? 


Practically nothing was paid for the name "Anticoman", 
because it was understood that the new licensee would 
take over the license obligations to the holder of the 
patent. 


What in your estimation was the value of the name 
*Anticoman" at that time ? 


The business value of the name’ *‘Anticoman" at that 
time was RM 150,000. - to RM 200, 000. -; in this con- 
nection, I understand under “the value of the name" 
practically the "good will" of the business. 


Which percentage of the yearly sales is considered 
adequate by the trade in such cases? 


Iam unable to answer this question from my own 
experience. 
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Can the non-consideration of any payments for ideal 
values be interpreted in such a way that the firm 
Schering A.G., or Neumann & Co., took advantage of 
the possible plight of the Jewish seller? 


I'am unable to answer this question from my own 
experience. 


To what amounted the downright cost price of the 
Anticoman after the firm Schering A. G. had taken 
over the manufacture? 


This question cannot be answered without consulting 
the records. I will see to it that the necessary is 
ascertained, as far as it is still possible. 


To what amounted the average sales price of the 
Anticoman ? 


Iam unable to answer this question as well without 
consulting the records. 


Did they (sic) occur any important changes in connection 
with the installation price or the sales price of 
the Anticoman during the years of 1937 to 1942? 


In my opinion, there did not, but I will investigate 
further. 


To whom did the firm Schering pay the purchase price 
for acquiring the assets of the Anticoman G. m.b. H. ? 


I do not know that. 

Are you familiar with the fact that Mr. Max Reissner 
had to leave Germany during the time the negotiations 
went on, but before the contract was finally signed, 
because the Gestapo was planning to arrest him? 


I was not connected with Schering at the time in 
question. 


When did the Schering A.G. stop selling the Anticoman? 
‘Apparently, sales stopped in 1944. 
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When did the production of Anticoman stop? 


I believe, it was at the end of 1942. I will try to 
get definite details. 


What were the reasons for stopping the production and 
sales of the Anticoman? 


As I was told by the gentlemen of the Schering A. G. 
(Mr. Mondorf), the Commission for the Cleaning-up of 
the Remedy Market, composed of representatives of the 
Health Authorities, of the Pharmacists, the Physicians 
and the Ministry of the Interior, threatened to pro- 
hibit the use of the Anticoman, whereupon Schering 
discontinued the production of the preparation, selling 
out the stocks on hand. 


At the time the Anticoman sales were discontinued, did 
the firm Schering A.G. put another remedy in another 
field on the market? 


On the contrary. The firm Schering discontinued their 
own parallel preparation, “Synthalin". I know taat an 
assertion has been made stating that there was a con- 
nection between the discontinuation of the Anticoman 
and the introduction of a remedy for foot treatment 
“Ovis". The gentlemen of the Schering A.G. told me 
that this is not true (Messrs. Mondorf, Staakmann). 
This remedy was manufactured by a daughter company 
of the Schering A.G., the Alpine Kufstein. 


Is the firm Schering still in possession of the machines 
and office furniture of the Anticoman which they ac- 
quired on March 1, 1937, through the firm Neumann & 
Co. ? 

I will have to check on that. 


What would be the value of the machines and office 
furniture in DM today? 


I do not know that. 
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Are the patents, on which the production of the 
Anticoman was based, still in force today, or at 
what time did they lapse? 


I will make investigations in order to answer this 
question. Especially, I will find out whether these 
patents have expired by lapsing, or due to non-pay- 
ment of patent fees. 


Does the process still have a value today that can 
be expressed in money? 


It is possible that there remains an insignificant 
value. 


Is it true that the Anticoman has only a limited 
medical value ? 


In the opinion of our scientists - yes. 


Is it true that with further developments in diabetic 
research the value of Anticoman as a remedy is 
apt to go down more and more? 


This I cannot judge. 


For how long a time could there be figured with 
undisturbed sales of the Anticoman in 1937? 


As the Schering, being a first class pharmaceutical 


firm, bought the remedy, it can be assumed that they 
were convinced of its permanent value. 


Dr. Otto Wolfgang Fischer. 


TRANSLATION FROM GERMAN. 


SUPPLEMENT 
to the 
Questionnaire handed to me, Dri Otto 
Wolfgang Fischer, in the Office of the 
Department of Justice, Overseas Branch, 
on June 2, 1950. 


To Question 7: Copies or photostatic copies of a few more important 
documents have been attached. 


To Question 8: See enclosure 1) 
To Question 10: Mr. Staackmann was in charge of the negotiations; 
Address: Paul Staackmann, Hubertusallee 35, 
Berlin-Grunewald. 
To Question 11: At the time of the Anticoman negotiations, Mr. 
Staackmann was holding general power of attorney 
of the Schering A. G. ; he became a member of the 
Board at a later date only. 
To Question 12: My answer has been confirmed by Mr. Staackmann. 


To Question 14: My answer has been confirmed by Mr. Staackmann. 


To Question 16: My answer has been confirmed by Mr. Staackmann. 


To Question 17: My answer has been confirmed by Mr. Staackmann. 


To Question 18: Mr. Staackmann believes this to be improbable, but 
he cannot remember any details. 


To Question 20: Mr. Staackmann denies this, Mr. Mondorf does the 
same. 


To Question 21: The Authorities were not notified. 
To Question 22: The customers were only notified of the fact that 


the ANTICOMAN sales were now handled by the Dr. 
Neumann G. m. b. H. 


To Question 26: 


To Question 27: 


To Question 30: 


To Question 32: 


To Question 38: 


To Question 39: 


To Question 40: 


To Question 41: 


100 


The records showing the monthly sales in the year 
of 1937 were destroyed by fire. However, it can 
be assumed that the sales records were kept be- 
ginning from the date of the signing of the contract. 


The’ monthly sales for 1942 are still available 
(Enclosure 2). The sum total of the sales made 
from January 1, 1942, to April 4, 1942, amounts 
to RM 121,300. - , whereby they apply for the 
month of April 2/3 of the total monthly sales. 


See Enclosure 1) 

As a dependent organization, the Dr. Neumann & 
Co., G.m.b. H. did not issue their own profit and 
loss account. 


In supplement to the above question and answer, I 
wish to point out that the ANTICOMAN was not trans- 
ferred by the Dr. Neumann G. m. b. H. to the Schering 
Co.| itself, but to the Alpine Chemische A.G., of 
Kufstein, Austria. The Alpine was also a sub- 
organization-of the Schering A.G. The ANTICOMAN 
was manufactured in the Schering factory of Berlin- 
Adiershof, was made into tablets at SCHERING's, in 
the'Mullerstrasse, Berlin N. 65, and was sold from 
there under the name and invoices of the Alpine. . 


The mere manufacturing cost calculations for the years 
of 1940, 1941 and 1942 are still available (see the 
photostatic copies, Enclosure 3). According to these, 
the manufacturing cost per package of 60 tablets was 
RM 0.37 in the year of 1942. 


The sales price of the ANTICOMAN remained unchanged 
at RM 1. 73 for the standard package of 60 tablets 
(social insurance packages of 30 tables = RM 0.87). 


The sales price was not changed. The manufacturing 
costs underwent certain fluctuations, the total costs 
we subject to still greater fluctuations. 


The total profits gained from the Anticoman sales 
depend, to a large degree, on the method used in 
calculating these profits. There are only available 
the corresponding calculations of the years of 1938 


To Question 42: 


To Question 45: 


To Question 46: 


To Question 48: 
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and 1939, copies of which have been attached as 
Enclosure 4. It can be seen from these calculations 
that in the year of 1939, contrary to the method used 

in 1938, there was added to the costs of the preparation 
research expenses and a higher percentage of the ad- 
ministration expenses (overhead). Thereby the calcu- 
lated profits were changed considerably. Considering 
a total sales amount of RM 1, 305, 418. - for the period 
from March 1, 1937 to April 20, 1942, the profits, 
based on the profit percentage of 45. 6% of the year 

of 1938, would amount to RM 595, 168. 61, - based, how- 
ever, on the profit percentage of 29. 8% ofthe year 
1939, they would amount to only RM 389, 014. 56. 


I was unable to get any details in this connection. 

Mr. Staackmann does not remember anything. Mr. 
Mondorf is of the opinion that the sum had been paid 

to a deputy of Mr. Reissner, because after payment had 
been effected, there appeared an official of the Customs 
Control Office, wanting to seize the purchase price 
under the emigration tax law. But the only thing 
Schering could do was to state that they were sorry, 

but the mon-ey had already been paid. 


According to a note contained in the files of the 
Confectionary Department, the manufacture of the 
ANTICOMAN was discontinued in July, 1942. 


In this connection, Iam handing you - under Enclosure 
5 - copy of a file notice of the Alpine of July 11, 

1942, confirming my earlier answer. Mr. Staackmann 
states as well that the preparation was discontinued 

by the Health Authorities due to its injuriousness, 

and not only under a general rationalization program. 


No details can be ascertained any longer. As the 

larger part of the machines was used for the-manu- 
facture, they must have been taken to Adlershof. In 
case they have survived the war and its aftermath, - they 
have now been expropriated together with the Adlerhof 
works (East Sector). The part of the machines used 

for making the tablets, which machines remained, there- 
fore in the Mullerstrasse, have probably been destroyed 
by bombing. 


See Enclosure 6. 


To Question 53: 


To Question 54: 


102 


This question is answered in the affirmative by our 
scientists. 


The supposition stated in my answer is not entirely 
correct. Already the value of the SYNTHELIN was 
very much questioned in the house of Schering. This 
applied, even in a higher degree, to the ANTICOMAN, 
which contained pancreas powder, an ineffectual and 
rather misleading ingredient. Besides, the name 
ANTICOMAN was under attack as especially misleading, 
as both, SYNTHALIN and ANTICOMAN could only be used 
for the treatment of slight, or perhaps average 

cases of diabetes. In no case these remedies could 

be used for treating serious cases, or for the treat- 
ment of the diabetic coma (to which the name "‘Anti- 
coman" refers). Considering the above, the Anticoman 
was not sold under the name of Schering, but as a 
preparation of the Alpine Co. 


Further doubts of the scientists were due to the 

fact that the medically active and toxicity limits 

of both remedies were lying closely together. How 
much these remedies were criticized, appears from 
the following: both remedies give specific results 
against malaria. There is, in general, a great inter- 
est for malaria remedies. In spite of this fact, the 
scientists did not follow up their use in this field, 

due to the dangers connected with these remedies. 


In prognosticating the changes for this remedy at that 
time, one can only say that the future looked rather 
uncertain. 


Berlin, June 12, 1950. 


(Dr. Otto Wolfgang Fischer). 
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CLAIMS SECTION 


(as invoiced) 


Analysis: No analysis made. Previous importation noted on S.A. card 4711. 
Sample consists of about 60 compressed tablets which together with two cir- 
culars are contained in a tin box which is embossed. Unlike NY 25233 the box 
labeling does not contain the word "antidiabeticum". However, the circulars, 
although they do not mention the disease name directly, obviously claim unwar- 
ranted "cures" for the product. Detention and possibly refusal of entry is sug- 
gested. 


T.N. Bannett, 9-22-32 


October 27, 1933 STATEMENT OF CONDITIONS TO BE FULFILLED: 
This importation, having been found to be misbranded in violation of the Fed- 
eral Food and Drugs Act, is to be returned to the shipper through the Parcel 
Post Division, as a prohibited importation. 


Nov. 18, 1938 Station Report Experimental purposes 
[stamp] 


purpos¢fstamp] 


Sample 
Cons. invoice--75i5<e)--"(No.) (Date consulated) taken Tata) (date imported 


Det. 9-23 
Wate) ~~ 
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Results of Analysis: Place of production 


MISBRANDED: Since the package contains statements regarding the curative 
or therapeutic effects of the articles or its ingredients which are false and 
fraudulent. 


Received 
Nov. 17, 1937 To F. & D. ADM. 
FILE IMPORT OFFICE indexed Import Office Nov. 7, 1932 
[stamp] [stamp] Cc. O. D. 
[stamp] 


DEPARTMENT OF 
HEALTH, EDUCATION AND WELFARE 


| Public Health Service 
NATIONAL INSTITUTES OF HEALTH. . . 
Bethesda 14, Md. 


July 24, 1953 


Mr. Thomas Creighton, Jr. 
Chief, Claims Branch 
Office of Alien Property 
Department of Justice 


Washington 25, D. C. 
Dear Mr. Creighton: 

Dr. Floyd S. Daft has asked me to send you a brief report of the useful- 
ness of insulin administered by mouth. Iam glad to send you the enclosed state- 
ment which documents the evidence in support of the clinical opinion that insulin 
is ineffective in the treatment of diabetes when given by mouth. 

Sincerely, 
/s/ Joseph J. Bunim 


Joseph J. Bunim, M. D. 
Acting Chief, Clinical Investigations 
National Institute of Arthritis 
and Metabolic Diseases 
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THE USEFULNESS OF ORALLY ADMINISTERED INSULIN 


Numerous workers have studied the effects of insulin administered 
orally. Coincident with the first reports of the clinical use of insulin, 
Banting and Best (1) observed that insulin was digested by pepsin in vitro 
and Woodyatt (2) and Joslin et. al. (3) observed little or no effect on the 
blood sugar from the oral administration of large doses of insulin. They 
felt that failure to obtain good clinical results was due to digestion of the 
insulin by gastrointestinal enzymes. 

Because of this early experience, others have studied the effects of 
the oral administration of insulin combined with various materials designed 
to protect the protein insulin from the digestive enzymes and/or to facilitate 
its absorption. Wilson, et. 2l. (4) were able to obtain consistent hypoglycemia 
in mice given oral insulin hydrochloride and papain digested insulin. It was 
found that 50 to 100 times the effective subcutaneous dose was required for 


consistent effects after oral administration. Hanzlik and Cutting (5) gave 


normal subjects 500 units of insulin by mouth in combination with various 
quinine salts, detergent substances, and antiseptics. They noted transient 
reductions in blood sugar ranging from 5 to 27% below the fasting level. Simi- 
lar results were obtained by others using the dog as the experimental animal 
(6). Clinical trials of oral quinine-insulin and hexylresorcinol-insulin mix- 
tures in patients with diabetes mellitus have been reported. (7,8). As much 
as 1500 units of insulin daily by mouth resulted in only irregular and incon- 
stant benefit to these patients. 
The results of the early workers (1, 2,3) have therefore been amply 
confirmed. Thus far, no oral insulin or insulin mixture has been reported 
to be efficaceous either in the reduction of the blood sugar in normals, or 
in the therapy of diabetes mellitus. 
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_EXHIBIT 10_ 


STATEMENT BY DR. HERBERT STOLL 


My name is Dr. Herbert Stoll, Economic Adviser, residing at Wies- 
baden, Kirchgasse 7. Prior to the war, I was employed by Schering A. G. of 
Berlin. In this capacity, I participated in the purchase, in 1937, of Anticoman 
G. m.b. H., Berlin, by Dr.' Neumann G.m.b.H. Ialso believe that I wrote the 
memorandum of January 29, 1937, for the management of Schering. 

x * *£ *« * © *€* € * 

In my opinion, the Anticoman drug was not scientifically proved be- 
yond all doubts. This is probably the reason why Schering did not sell it 
in its own name, but under the name of Dr. Neumann G.m.b.H. It had to 
be calculated that with continuing progress in diabetic research, the Anti- 
coman drug would not be able to hold its market. Ibelieve, however, that 
in accordance with my estimate, the sale could still be regarded as being 
assured for approximately 6 to 10 years. In other words, Schering assumed 
that for a limited number of years, the drug could be sold for a good profit, 
and was prepared to drop it thereafter. 


* * * * *©* &©& © *€ *# 


/s/ Dr. Herbert Stoll 


EXHIBIT 11 


[Freudenreich/vS/ mh/Bvp] 


SCHERING A. G. 


170-172 Muellerstrasse, 
Berlin N 65, 
March 27, 1950. 


Chief Justice Department, 
Overseas Branch, 

59 Mauerkircher Str. , 
Munich. 


Attn.: Mr. Loeb. 
Our department: Legal department Dr. F/Str. 


Subject: The Reisner claims concerning Anticoman. 


Following up our letter of March 13, we would like to inform you of 
the following concerning the Reisner claims regarding Anticoman: 


+ * * © *©* © © & £ 


2.) We herewith give you below as requested the turnover figures concerning 
the Anticoman after the conclusion of the agreement: 


1937 RM 189,883.00 
1938 241, 064. 00 
1939 262, 742. 00 
1940 224, 514. 00 
1941 265, 915. 00 
1942 241, 200. 00 
1943 4, 178. 00 
1944 4, 800. 00 


*» * * * €©& *©& &©& & *£€ 


4.) The amount of the claims raised by Mr. Reisner cannot but be called 
fantastic. The sum of the turnover figures quoted under 2) amounts to a 
total turnover of RM 1, 434, 296. The net profit as‘per'the report of January 29, 
1937, calculated on the basis of the principle of een as per . 


amounts to 12% of the turnover, that is RM 172, 115, 52. 


* * * *£*& *©* *&©& &© & & 


From this amount our counter-claims would have to be deducted. For 
the sake of simplicity we confine ourselves to the interest payable on our 
capital investment due to us in accordance with the Restitution Law and the 
amounts paid by us to Baron von Godin in settlement of liabilities owed to him 
by the Anticoman G.m.b.H. Ata capital investment of RM 185, 500 and an 
interest rate of 5% the counter-claim calculated for a period of 6 years, which 
would have to be deducted is RM 55,650. We paid a total of RM 33,500 to Mr. 
von Godin. After deduction of these two amounts there remains a net profit 
of RM 82,965.52. 90% hereof corresponding to the rate of participation claimed 
by Mr. Reisner amounts to RM 74, 668.97. This amount must be devalued at 
the rate of 1:10 or at the devaluation rate to be accorded |to creditors who are 
members of the United Nations. As long as this rate is not 
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[page 3 of the original=] 


fixed Mr. Reisner's claim can in our opinion not be realized unless 
Mr. Reisner consents to a 1:10 rate. The amount then arrived at 
would have to be converted into dollars at the present rate of exchange. 


* *« * * *© *© © *& * * 


The Anticoman preparation, as you knew, expired in 1942, Mr. Reisner 
maintains that a deal was made with the authorities in favor of another 
preparation, and therefore, he lodges claims also for the years after 
1942. These claims are unfounded from the beginning. 


Schering had a parallel preparation to the Anticoman which was 
marketed under the name of Synthalin, and which had exactly the same 
chemical properties as Anticoman (Dekamethylendiguanidin). This pre- 
paration was often critized by the medical world since it had a poisonous 
effect on cells and in a number of cases caused injuries to the liver. 
Schering therefore changed over to the Dodekamethylenguanidine which 
was marketed under the name of Synthalin B and which agreed better with 
the patents. There was, however, antagonism against this preparation 
too, although an exact observation of the directions for use given by 
Schering was a certain guarantee against ill effects. Since an unre- 
stricted unprofessional publicity was made for the preparation mentioned 
first under the name of Anticoman, there was danger of its being misused 
and causing injuries which might prove harmful also to the sale of the 
chemically related Syntholin B. When Anticoman was offered to Schering, 
it decided therefore to take over this preparation in order to prevent all 
dangers for the public by normalizing the publicity. 


In the last analysis, however, the resistance in professional 
circles and newly gained scientific experiences brought about that the 
commission for the control of medical preparations on the market which 
consisted of representatives af the health authorities, pharmacists, 
physicians, and members of the Ministry of the Interior, threatened 
to prohibit both preparations, whereupon Schering dropped both prepara- 
tions and sold out only the stock still remaining. The Anticoman thus 
would have been prohibited under any circumstances. Mr. Reisner's 
allegation communicated to us as to our having ceased the production “ 
of Anticoman in return for the licensing of a preparation for pedicure,.: »: 
is without any foundation. oe 


* * * * &€ * © & & * 
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EXHIBIT 15 


[Schaefer/TvS/f1/LS] 
Enclosure 5 
Copy. 


Alpine Chemische A. G. 


41) Luisenstrasse, 
Berlin NW. 7, 
June 11, 1942 
Telephone 655. 

| 


Subject: Anticoman. 


On the 9th inst., Dr. Kluch had a conversation concerning Anticoman 
with Mr. Kaerber, Oberregierungstrat [title], of the Reich Health Office. 


Upon an application concerning the settling of the list of specialties 
of the Alpine, the Reich Health Office in a letter of May 11 informed the Al- 
pine that the Reich Health Office urgently suggested to discontinue the manu- 
facture of Anticoman. 


Dr. Kluch and Dr. Kaerber discussed all arguments in favor of a 
continuation of the preparation at the present time. Dr. Kaerber, however, 
stressed that all these arguments had been thoroughly deliberated already 
before the decision of May 11 was issued. The fact, however, 
physicians working in hospitals had dropped Anticoman, and the cutting-down 
measures required in the industry producing drugs are the reason why the 
Reich Health Office is no longer in a positionto change its point of view. 

What has been decided in the case of Anticoman, |also goes for other 
preparations of other firms, so that a uniform treatment is guaranteed. 


Moreover, the Reich Health Office has also informed the Reich Office 
for Chemicals about its point of view concerning Anticoman, whereupon that 
office refused to grant an application for a war order. 
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In view of the whole situation, and in order not to disturb the friendly 
attitude of the Reich Health Office towards us, Dr. Kluck could not do anything 
else but acknowledge the opinion of the Reich Health Office and ask only for 
permission to close the manufacture of the preparation down gradually, which 
permission was granted. 


Dr. Kaerber, Ober regierungsrat, asked for a written confirmation 
by the Schering firm that Anticoman may no longer be manufactured in the 
future. 
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[Paletta/JK/rst/ ] 
“COPY Berlin, January 29, 1937 
St/Roe. 
Memorandum concerning the 
Anticoman Ges. m.b.H., 
Berlin-Halensee. 


The management is located at: 

76 Kurfeurstendamm, Berlin-Halensee, 
the factory at: 

5 Nonnendamm, Berlin-Charlottenburg, 
in rented premises. 


The G. m.b. H shares (approximately 92%) are in the hands of 
Mr. R. Heinzius (of the firm of Fides), who took them over (im trust?) 
from Mr. Reissner in 1933. Since that time, Mr. Reissner has officially 
only held the position of lender. The management, however, is probably 
still in his hands, even though he does not officially act as manager 
and does not receive any salary from the company. 


Information was given to me (on January 27, 1937) by 
Mr. Reissner; 
Mr. Lange, auditor and business manager; | 
Mr. Zsigmondy, factory manager. | 


I have based my investigations on the profisional (sic) balance sheet and: 
“profit and loss account as of December 31, 1936, submitted to me, the - 
figures of which I have compared with the entries in the ledger, which has 
not yet been closed. 
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Fe the various items of the 
[page 2 of the original:] 


Balance Sheet 


the isHlowing must be stated: 


Accounts receivable RM 


Claims deriving from deliveries of merchandise in Germany 14, 068. 47 
" Wy wy wu ce oe abroad 16, 346. 28 


RM_ 30, 414.75 


Lists of the debitors were on hand. The domestic claims of 
RM 13, 497.29 (remainder of current account balances) are claims of 
full value against wholesale dealers; a claim of RM 1, 550 is held against 
the A.G. fuer Herstellung organ. Heilmittel (Frh. v. Godin) in respect of 
delivery of raw materials. All foreign claims (approximately 25) are said 
to be payable in reichsmarks and not to date further back than two to three 
months, except for a claim against Adolfo Grandi of Trento, of RM 7, 241. 28, 
who is said to have been granted a longer term of payment but is considered 
solvent. The amounts receivable also include the following items which are 
irrecoverable or constitute costs carried as assets: 


E. Prochnow (formerly chemist with Anticoman) 

deriving from salary account and litigation expenses RM 1,958.65 
W. Pulfer (co-founder, deceased) " 22, 865.93 
Grill (visitor of physicians) balance from financing 

of motor-car ay 80. 00 
Baron von Godin, royalty payments (including 

RM 9, 000 for 1936) 33, 533. 80 
Baron von Godin, litigation expenses 13, 674. 30 
M. Orlanski, commission payments 16, 630. 10 


RM 88, 742. 78 
119, 157.53 


— 


For purposes of the transfer only the claims deriving 
from deliveries of merchandise will be taken into account. | 


Stocks: 


Finished goods: Calculated at normal packages 
(60 tablets) 116, 380 @ 0.75 RM 87, 285.00 
Semi finished goods: 23 kilos of Anticoman bodies 
(active ingredient) @ RM 300 6, 900. 00 
10 kilos of tablet powder @ RM 24, 00 240. 00 
100 kilos of pancreas powder @ RM 13, 00 1, 300. 00 
250 kilos of unpulverized pancreas 
powder @ RM 12. 45 3,112.50 


To be carried forward "RM «98, 837.50 
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Carried forward: RM 98, 837.50 

Ingredients and chemicals (including small 

quantities of alcohol and benzol) " 16, 694.75 
Packing material: almunium cans RM 1, 800. 00 

other packing material " 3, 600.00 _ " 5,400.00 

120, 932. 25 


I could not inspect any records for purposes of uation of the finished 
and semi-finished goods, since, according to infor on given by Mr. Reissner 
and by the factory manager, Mr. Zsigmondy, no operating accounts or 
calculations are drawn up. According to a computation made on a former 
occasion, however, the cost price of the finished g is said to amount to 
0.35 / 0.10 for packing, totalling, therefore, RM 0. a5 per normal can. 

This price is also to be taken as a basis for purposes of the transfer. 


However, according tod the rough subsequent calculation made by me in 
a survey on profitableness, the cost price in 1936 (not including royalties) 
amounts to RM 0.57. The price for pancreas powder must be considered 
adequate. Ingredients, chemicals, and packing material are valued at their 
purchase price. 


Machinery 
Purchase value (1930-1933) RM 30, 244.91 
less depreciation 1931 - 1935 " 12, 744.91 RM 17, 500. 00 
Costs of installation (1930-1933) 23, 936. 69 
less depreciation 1931-1935 " 11, 436. 69 "12, 500. 00 


Book Value RM_30, 000. 00 


No depreciation has yet been entered for 1936. Enclosed is a list of the 
machine park, in which the purchase values, exclusive, however, of the 
costs of installation, are given. 


Machinery, stocks, equipment, tools, etc., are insured against fire at 
a total value of RM 110,000. No specification for purposes of the fire in- 
surance policy could be produced. 


In view of the costs of installation being carried as to a very large 
extent, the book value must be considered relatively =o kata 


[Page 4 of the original:] 


Office Eqvipment 
e e (1930-1935) approximately RM 4, . 00 
Book rau RM 2, 272. 36 
This includes, among other things, four type-writers. 


No depreciation has yet been entered for 1936. 
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Invisible assets. 
Value of patents etc. brought in as capital 


when the company was established RM 25, 000. 00 
Expenses carried as assets during period 
from 1930 to 1933 " 170, 000.00 - 


(of this approximately RM 25, 000 are 
patent fees, the balance being initial 
propaganda costs). RM _ 195, 000. 00 


Commitments in respect of loans 
Max Reissner RM 365, 940. 61 


(R. Heinzius)-Singhaus RM 2,000 
Fides firm (owner R. 


Heinzius) " 53, 000 ee 55, 000. 00 
Paul Lange (business manager of Anticoman) gs 5, 000. 00 
| | Ft 5, 940. 61 
The loans are not to be included in the transfer. If the lenders were to 
renounce their claims, this might possibly result in a profit liable to cor- 


poration tax. If the loans were transferred to the purchasers of the shares, 
corporation investment tax might become due. Except for the capital stock, 
only RM 60, 000 of the loan granted by Mr. Reissner in 1932 has up to now 
been assessed for corporation investment tax. The loans are granted free of 
interest, except for the RM 5,000 granted by Lange. 


Accounts p2’ e to suppliers 

are not shown, since the invoices are paid and entered on the date of 
receipt of the invoice. The demarcation line in respect of goods received 
was supposedly drawn very precisely. 


To sum up, it can be said, that for the purchase price of RM 300, 000 
as demanded in the first instance, the following assets are available as 
of January 1, 1937: 


Cash, bank, postal check RM 23, 442. 49 
Claims deriving from deliveries of merchandise " 29, 843.57 


at 0. 45 per package, actual cost price RM 0. 57) " 85, 778.25 
Guarantees by 150. 00 


To be carried forward RM 139, 214. 31 
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RM 139, 214. 31 
Machinery RM 30, 000. 00 
less depreciation 1936 5,000. 00 4 25, 000. 00 
Equipment "2, 272. 36 
less depreciation 1936 ws 700. 00 eS 1, 572. 36 


RM 165, 786. 67 


=—____—————————— 


The invisible assets, therefore, are charged at approximately RM 135, 000. 00. 


Assuming a net profit of approximately RM 27, 000, the purchase price 
would only yield an income of 9%, unless the manufacturing expenses, which 
amount to RM 0.57 per package, could be reduced (average proceeds: RM 1. 69). 
(Cost price of sythaline about RM 0. 30 as against a sales price of RM 1.92). 


Profitableness 


Since the provisional profit and loss account is incomplete and gives no 
idea of the actual situation with regard to profitableness, I have drawn up the 
survey on profitableness which is given on the following page, on the basis of 
the accounts and records placed at my disposal. 


In this survey, the amount of profit provisionally shown in the profit and 
loss account, is amended as follows: 


Profit 1936 according to profit and loss account RM 39,576.14 
less royalty payments for 1936 carried as assets 
und "Receivables" RM 9, 000. 00 
less depreciation not yet entered for 

1936, approximately " 5, 700. 00 
less increase in manufacturing costs 

due to over-valuation of finished goods 

in the initial and final inventories " 7,709.70 22, 409. 70 


—_— 


RM 17,166.44 


plus extraordinary expenses: 10, 000. 00 
for court fees which, according to in- 
formation given by Mr. Reissner and 
Mr. Lange, date from 1934 and were 
included in the general expenses. 


Profit from the point of view of profitableness RM __ 27,166.44 


Except for the abovementioned RM 9, 000, no costs 
were supposedly carried as assets in 1936. 
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[Page 6 of the original] 
Survey on Profitableness for 1936 


Germany approximately 
Abroad 


Production Costs 
on er, 


Stocks on January 1, 1936 


9¢3.13 
5,000.00 53, 500. 62 
18,540.00 


less Inventory on December 31, 1936 91, 597. 25 


Consumption of samples 3,200.00 73, 742.84 
ee oS TET 


(including postage 
and expenses for the shipment of goods de- 
livered) 

Depreciation on office equipment 


TOL, SOIL 71 


[page 6a of the original] 
Carried forward 68,295.27 101,861.71 


Share of office expenses involved (estimate) 

Postage and telephone 

approximately 2,000.00 

Rent 1, 000. 00 

Office materials 200.00 3, 200. 00 
Samples (at cost prices) 3200.00 
Net profit from the point of view of profitableness 
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Turnover 


Under an agreement concluded with the wholesale dealers’ association, the 
merchandise is sold in Germany only to wholesale dealers at a price of RM 1.73 
for the normal package containing 60 tablets (packages for panel patients con- 
taining 30 tablets at RM 0. 87). 


Consumer price RM 3.60 
40% rebate for pharmacies " 1,44 

RM 2.16 
20% rebate for wholesale dealers " 0.43 
Wholesale price 


In foreign countries, RM 1.25 to RM 1.75 is obtained for deliveries to 
agents; in 1936, the average sales price for abroad amounted to RM 1. 60. 


In 1935, the turnover, according to turnover tax assessment, amounted to 


RM 137,000.00 in Germany 
to " 16,000.00 abroad 


so that a considerable increase in turnover is to be noted/for 1936. 
Production costs 


The calculation of the production costs was based in the case of the 
initial and final stocks of finished goods on a price of RM/0. 50 per normal 
package and of finished goods not yet packed on a price of RM 0.40, as 
against RM 0.75 and RM 0. 60 respectively in the case of Anticoman. 


I also deducted the consumed sample packages, which are not accounted 
for and which are, therefore, included in the production costs, according to 
the number of packages used. 


Propaganda expenses: 
were separated by me from the general expenses in accordance with the 
data given me. 


10 visitors of physicians are employed. They only receive a fixed salary, 
which is entered as "additional expenditure", and they cost about RM 16, 000 
per year. The major part of the expenses which are shown in excess of this 
amount were incurred abroad and also include expenses for propaganda trips. 
Under salaries, there appears an amount of RM 8, 745 for payments to two 
physicians who worked for the propaganda section (the one for five months, 
the other for twelve months); they were, however, not employees of Anticoman 
and are at present no longer working for this company. 
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Wages and salaries 
A list of the staff employed and their emoluments as of January 1, 1937, 
is enclosed. 


General Matters 
Patents: 


Letters-patent concerning manufacturing processes for the ten following 
countries were submitted to me: 


Germany: 1 patent granted in 1936 (boiling process) 
yeh a eae in 1930/32 (boiling process) 


the original letters of these patents were not available 
but only a receipt for the fifth annual patent fee. 


A third patent concerning a mixing process (Patent No. 
A. 68867) has supposedly been applied for and already 
granted. 


Belgium: 1 patent granted in 1931 

England cs cs 1 1932 

France ™ 1932 

Holland 1933 

Poland 1935 

Switzerland 2 patents " 1932 and 1933 

Spain 1 patent " 1931 

Czechoslovakia 1 patent 1933 

U. S. A. 2 patents " 1930 (boiling process and melting 
process) 


Trade marks: 


Documents concerning the registration of the trade mark "Anticoman” 
were submitted to me for the 25 following countries: 


Germany, granted in 1931, also the trade mark "Komantin", 

granted in 1932. 
tr 1932 

1932 

1931 

1931 

1931 

1932 

1932 

1931 

1931 


granted in 1931 
wr ww? 1931 
" 1931 
1932 
" 1934 for "Komantin", 
" 1931 
™ 1931 
1931 
1931 
™ 1932 
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granted in 1931 
" 1931 

1932 

1931 

1931 


Agreements: 


License agreement of July 27, 1934, concluded with Baron von Godin: 
Von Godin shall receive RM 750.00 per month until the expiration of 
the patent (in 1944); he would probably also agree to a ee compensation 


payment. In the event of an increase in prices, the ro 
in proportion. 


y shall be increased 


Tenancy agreements: 
eursten (office, shipping and packing depot): lessor: Miss 
Erna Krueger of Berlin-Halensee; rent: RM 300 per month; the lease con- 
tract expires on March 31, 1938; it can be extended by one year at a time; 
notice of termination must be given three months in advance. 


5 Nonnendamm, Berlin-Charlottenburg (factory): 
Lessor: Ludwig Cahen, Berlin C 19, Rent: RM 600 per month. The lease 
contract expires on March 31, 1941. However, since the site is to be sold to 
the City of Berlin, (in amendment of the claims provided for in the contract 
for this case), Anticoman has declared its readiness to evacuate the occupied 
premises by March 31, 1938, if the company is paid a compensation of 
RM 25, 000 by February 1, 1937. The company has also agreed to a clause 
effective as of April 1, 1938, providing for notice of termination to be given 
six months in advance at the end of any quarter. 


enc eements exist in about 50 countries, valid for periods from one to 
two years and subject to three months' notice of termination. All the firms 
- acting as agencies have undertaken obligations to purchase certain fixed quan- 
tities of merchandise. Propaganda expenses are born by the agents - except 
in Austria; samples are supplied by Anticoman. Only the agreement with 
Egypt will not expire before 1942. 
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Supposedly there are no other agreements, guarantees, law-suits, pen- 
sion Tia bilities, etc. 

The demand for beef pancreas amounts to 1, 200 to 1, 500 kilos a month; 
it is purchased partly fresh, partly frozen. (Glands, especially summer 
glands which are not suitable for the manufacture of insulin, may possibly 
be utilized!) 
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Upon my inquiry about the relationship to Dr. Weiss, Mr. Reissner 
assured me that Dr. Weiss did not know the process of Anticoman. He said 
that Dr. Weiss purchased his small supplies of Anticoman bodies from the 
A. G. fuer Herstellung org. Heilmittel (Frhr. von Godin), which, in turn, 
purchased the bodies from Anticoman at the price of RM 650 (for its own 
consumption it is charged RM 500). 


signed Stoll 


[page 11 of the original] 
Enclosure 1 


Provisional balance sheet as of December 31, 1936 


Assets Liabilities 
Cash, bank, postal check account 23, 442. 49 Capital stock 50, 000. 00 
Receivables 119,157.53 Loan 425, 940. 61 
Stocks of merchandise 120, 692.25 Profit of 1936 
Guarantees (Bewag, Gasag' 150.00 ~ RM 39, 576.14 
Machinery | 30,000.00 less loss carried forward 
Equipment (office) 2,272.36 as of January 1, 1936 
Invisible assets 195, 000. 00 RM 24, 802.12 


RM 490,714.63 


Provisional profit and loss account for 1936 


Expenditure Income 


Expenses 113, 078. 27 Gross profit from deliv- 
Profit of 1936 39, 576.14 eries of merchandise 152, 654. 41 


RM 152, 654. 41 RM 152, 654. 41 
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List of Machine Parts 


210.00 tablet stamps 
2, 674. 00 copper boilers 
383. 80 retorts and gas apparatus 
3, 340. 55 Zinc buckets 
2,515.00 steam boilers 
871. 38 cross-beating mill [?] (Memag) 
2, 640. 00 rectifying apparatus 
2,192. 30 motors and electric installations 
2, 485.95 clay mills (stone) 
1, 454. 43 pancreas presses 
1, 366. 80 vacuum pump 
1, 504. 60 glass installation 
2, 545. 80 tabletting machines 
1, 362. 80 tanks and wooden buckets 
1, 458. 50 china vessels 
604. 25 iron barrels 
120.15 pumps 
98.15 pulleys 
350. 00 air pumps 
652. 58 balances 
303. 30 driving belts 
30. 60 Centrifugal pump 
100. 00 2 tables 
76.00 Tietz: various articles 
275.00 meat grinder 
250. 00 plant furniture 
3.75 hand pump 
103. 88 iron bucket 


29, 973. 57 
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List of staff employed on January 1, 1937 | 
Administration Emoluments per month 
RM 


Lange, auditor and business manager 

(only employed half-time) 350. 00 
Rastalsky, auditor and business manager 

(only employed occasionally) 50. 00 
Miss Duball, foreign correspondent 225.00 
Miss Siebecke, shorthand typist 135.00 


Mrs. Bonk, charwoman, etc. 95.00 
re 355.00 


Plant 


Zsigmondy, plant manager 600. 00 
Schmidt, Laboratory assistant 325.00 
# premium for diligence 35.00 
360. 00 

3 workers (male and female) 

together approximately 625. 00 
2 female packers, together approx. 235. 00 
1 charwoman 135.00 1955. 00 


2, 810. 00 


The salary of Mr. Zsigmondy, plant manager, is paid to the firm of 
Hornolit G.m.b.H., Berlin-Lankwitz, which entertains friendly relations 
with Mr. Reissner and with which Zs. is employed. The relationship 
may be terminated at any time. 
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Re: Claim No. 34710 - Max Reissner (asserted in resp 


on the applicability of the German Currency Conversion 
Law to the Claim of Max Reissner. 


The following opinion on the applicable German law is based on two 
hypothetical assumptions: 
(1) that the claimant herein is entitled to assert the claim 

personally, i. e., in other words, that this is nota 

claim which must be brought by the company which was 
the party to the transaction in question; and 
that the contract between the company and Schering was 
null and void under section 138 of the Civil Code. 


If the Hearing Examiner decides either one or both of these issues in 
the negative, the question of the rate of conversion will not be reached. 

The Currency Conversion Law (Military Government Law No. 63) 2/ 
lays down the general rule that "Reichsmark claims shall be so converted 


/ Strictly speaking, the conversion law to be applied to the claim 
here is the Second Ordinance of the Commandants of the American, British 
and French Sectors of Berlin (Conversion Ordinance) of| July 4, 1948 
(Verordnungs-Blatt Berlin 1948, p. 374). It is largely identical with the 
Currency Conversion Law issued as Military Government Law No. 63, on 

June 27, 1948, in the American and British Zones of Germany. For reasons 
of convenience and because the court decisions to be discussed have 
reference to Military Government Law No. 63, the provisions of that Law 
will be cited in the following, with the indication of the identical 
articles of the Berlin Ordinance. 
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{ 
into Deutsche Marks that the debtor shall be obliged to pay to the Sen 
one Deutsche Mark for every ten Reichsmarks due" (Article 16 para. 1).+ 
Conversion at the rate of 1 Deutsche Mark for every Reichsmark is established 
for certain types of obligations, such as obligations for payment of wages and 
salaries, rent, social security pensions, annuities and the like, becoming due 
after June 20, 1948; obligations arising out of contracts of sale or contracts 
for work, unless performance was made before 21st June 1948; and obligations 
arising out of settlements between portners, co-heirs, married persons, etc. , 
legacies, and the like (Article 18). 

Mr. Reissner's claim obviously does not fall into any of the categories 
listed in Article 18. : 

On the hypothesis that the transaction jnvolved is a contract which 
under applicable German law is null and void, the claimant cannot, of course, 
assert any contractual rights. But he may claim thé return of that which the 
other party has obtained from him “without legal ground" on the theory of 
unjust enrichment in accordance with sections 812 et seq. of the Civil Code, 
or he may ask for damages in tort in accordance with sections 823 et seq. 
of the Civil Code. 

As I understand the testimony of claimant's expert on German law, 
claimant starts out on the theory of unjust enrichment (Tr. p. 195) but then 
proceeds to combine damage claims with the claim for unjust enrichment 
(pp. 196 et seq.). Such a combination is permissible under German law. The 
distinction between the two categories is, however, important for the question 
of the applicability of the Conversion Law. 


1/ Identical with Article 14 §32 of the Berlin Ordinance. 
2/ Identical with Article 16 $$ 36-38 of the Berlin Ordinance 
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Claimant's expert on German law has correctly stated that a claim 
for damages does not come under the Conversion Law. (Tr. pp. 200 et seq.) 
The reason is that such a claim is not a “Reichsmark debt" within the 
meaning of the Conversion Law. For although the obligation to pay damages 
existed at the time of the currency reform, there was no amount fixed in 
Reichsmarks; since damages are designed to restore the injured party to his 
former economic position, ay the amount to be paid is not ascertained 
until judgment is rendered. 2 

This is the reason why the German Supreme Court in its decision of 
October 22, 1926 (Juristische Wochenschrift 1927, p. 980; Tr. p. 203) held 
that where a defendant was liable for damages for default, the devaluation of 
the German currency due to the inflation had to be taken into account in the 
computation of damages. And the same idea underlies the decision of the 
Supreme Court for the British Zone discussed by claimant’s expert on pp. 202- 
203 of the Transcript. ~/ The Court there suggested that if the defendant 
bank was in default, the plaintiff might be entitled to claim by way of damages 
the difference between the amount resulting from the 6 per cent. conversion 
rate applicable to claims against a bank and the amount resulting from the 
general conversion rate of 10: 1. 4/ 


1/ ‘Section 249 of the Civil Code provides: "A person who is obligated 
to make compensation for damage shall bring about the condition 
which would exist if the fact rendering him liable had not occurred." 
Insofar as restitution in kind is not possible or is insufficient to 
compensate the injured party, damages must be paid in money (sec. 251). 


Decision of Supreme Court (Reichsgericht) of March 12, 1921, 101 
RGZ 418, 419. 


Decision of November 17, 1949, 3 Entscheidungen j|des Obersten Gericht— 
shofes fur die Britische Zone 10, at 16. 


It is not correct that the Court did not apply the Conversion Law, 
as the statement in the sentence beginning at the bottom of p. 202. 
implies; the Court merely suggested that a higher conversion rate 
than the 6 : 100 might apply upon a showing of damages. 
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In another case (Feb. 15, 1950, 3 OGHBZ 287) the Supreme Court 
for the British Zone explained that in the case of a damage claim 


the court does not have to determine the amount of a 
Reichsmark claim and the conversion thereof but the 
amount of money which is presently necessary in order 
to make the plaintiff whole for the damage incurred by 
him (p. 289), 


and that in order to determine that amount, the judge must "proceed on the 
conditions and the foreseeable future prospects as they present themselves 
to him at the final oral hearing" (ibid. ); for that reason the Conversion Law 
was inapplicable. 2/ 

The United States Court of Restitution Appeals has likewise established 
the rule that where a claimant is entitled to damages according to Articles 30 
and 31 of Military Government Law No. 59, the Conversion Law does not 
enter into the computation of damages. Thus, in Deutsches Reich v. Brueggen 
(Opinion No. 294, January 8, 1953, 3 U.S.C.O. R.A. 778), the Court held 
that the rules of sections 249 et seq. of the Civil Code were applicable to i 
the determination of the amount of damages, and concluded; 


The monetary liability did not come into existence until 
the determination of the trial court that the particular 
property or an adequate substitute therefor could not be 
delivered. The amount of the obligation could not be 
ascertained before then. Therefore, the question of 
Reichsmark obligation according to Article 13 of 

Military Government Law 63 did not exist. It is a Deutsche 
Mark liability for the value of the articles to be substituted 
could only be determined in the currency of the realm 
extant at the time of the decision which, of course, was 
Deutsche Mark. (P. 779.) 2 


See also Harmening-Duden, Die Wahrungsgesetze [fhe Currency Laws_/ 
(1949), comment 16 to section 13 of the Conversion Law. 


The C.0.R.A. referred to its previous Opinions in Hockenheimer v. 
Deutsches Reich ("oa. 92), Tuckmann v. Deutsches Reich (No. 167, 
168), and Schoenmann v. Land Hesse (No. 178). See also Simon et al. v. 


—— 


Keller, Opinion No. 412, April 30, 1954 (available in mimeographed form). 


ats sept 


The liability for damages under the assumed hypothesis of the present 
claim arises from section 619 of the German Civil Code. In the preceding 
sections, particularly section 812, the nature of a claim based on unjust 
enrichment is explained as a claim for the return of that by which the other 
party is enriched in a case where that other party has obtained something 
“without legal ground"; where a return in natura is not possible, the value 


of the ined must be returned. The liability is limited to the extent 


that the defendant is actually enriched; he may deduct any losses, expenditures, 
eeceeeericisnesmncurted in Sommecten with the acquisition|(section 818 para. 3). 
However , the defendant's liability is heightened from the time suit is brought 
‘or from the time when he knew that he had obtained the object in dispute without 
legal ground (section 818 para. 4 and section 819 para. 1). He is then con- 
gf + sidered "in default". If we assume as a fact claimant's allegation that Schering 

knowingly took advantage of claimant's distress at the time the contract was 

entered into, then the additional liability for default exists as from that time. 

" oo In that case the recipient “is liable according to the general rules" of the Code 
from that date (section 818 para. 4), i.e., the rules of section 285 et seq. 
dealing with the consequences of default. This liability is, as the claimant's 
expert correctly states, a liability for damages (Tr. pp. 198, 207, 236, 245- 
246), designed to make the plaintiff whole for the damage he has sustained 
through defendant's default (section 286). The Code gives the plaintiff first of 
all a right to interest in the amount of 4 percent. 2/ for the period of default 


and an additional right to all other damages which he can prove (section 288). 


af In the case of a claim arising from unjust enrichment (as distinguished 

from a contractual right), the interest rate for)default is always 

4 per cent., even though the contract the nullity of which resulted in un- 

just enrichment was one between merchants. In this respect, I disagree 

with the expert's statement on page 198 Tr. See Decision of the Reichs— 

gericht of May 23, 1919, 96 RGZ 52, at 57; Warn. 1921/Nr. 58; Kommentar 
yen Reichsgerichtsraten und Bundesrichtem, 10th ed., vol. II (1953) 

$83 818 note 8 (p. 686). 
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In considering the Conversion Law, German courts have consistently 
distinguished between claims for damages and unjust enrichment claims. While 
they denied the applicability of the Conversion Law to damage claims, they have 
held that unjust enrichment claims are "Reichsmark debts" within the meaning 
of Article 16 of the Conversion Law and consequently convertible at the rate of 
1:10. 

The Supreme Court for the British Zone (the predecessor of the Federal 
Supreme Court, Tr. pp. 201 -202) so decided on September 30, 1948 (1 Entschei- 
dungen des Obersten Gerichtshofes fur die Britische Zone (OGHBZ) 198, saying: 


Unjust enrichment claims are, according to the intent 
of the law, not stronger but weaker than claims for a 
fixed sum of money. Whereas damage claims are not 
limited to a maximum amount at the outset, and thus are 
stronger than claims for a fixed amount, the maximum 
amount of an unjust enrichment claim under section 818 
para. 2 Civil Code is fixed; the only question in dispute 
is merely whether the decisive date is the date when the 
enrichment occurred (section 818 para. 1 Civil Code) or 
the date when the claim was transformed into a claim for 
payment of the value of the enrichment (see, e.g-, Palandt, 
Note 5d to section 818 Civil Code). A claim for unjust 
enrichment is variable only in the sense that it may become 
less (section 818 para. 3 Civil Code), and that is precisely 
the weakness which makes it rank behind claims for fixed 
sums of money. It is therefore not permissible to treat 
enrichment claims more favorably than fixed money claims 
in matters of conversion. A person demanding the return 
of a valid loan contracted in Reichsmarks obtains only one- 
tenth of the Reichsmark amount in Deutsche Marks; a party 
demanding repayment of.an invalid loan should not obtain 
more. (Pp. 204-205.) 2 


x¥/ See Graue, Germany: | Delimitation of Unjust Enrichment Claims, 3 Am. 
Journal of Comparative Law 95-97 (1954) 3 Harmening=-Duden, Die 

Wahrun setze (1949), comment 24 to section 13 of the Conversion Law 

(pp- 184-185); BGB Kommentar von Reichsgerichtsraten und Bundesrichtern, 

Oth ed. vol. Iz (2953); pp. 648-649; and see in particular Palandt's 

Kommentar (on whose authority claimant's expert relies, Tr. pp. 203-204), 

12th ed. (1954) section 818 note 5c. 


2/ _— See also decisions in 1 OGHBZ 72, at 80; id. 217, at 221; Harmening— 
Duden, W setze, note 24 to $13 of the Conversion Law. 
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In its decision of March 23, 1950 (3 OGHBZ 275) the same Court declared: 


An unjust enrichment claim, including a claim for money 
as a substitute for the original object, must be converted at 
the rate of 10:1... , since it is a claim for return of the 
object obtained or, if the recipient is unable to do'so, for 
return of the value which the object had at the time either 
when the enrichment occurred (decision of the Supreme Court, 
101 RGZ 389 [391]) or when the duty to make good the value of 
the object arises (according to Commentary to the Civil Code 
by Members of the Supreme Court (RGRK), note 6 to § 818), 
and since an unjust enrichment claim, which as distinguished 
from other claims, is subject to the defense that the enrich- 
ment is no longer existent (section 818 para. 3 Civil Code} 
and thus is a weaker claim, cannot be converted at a more 
favorable rate than the one established by the rule laid down 
in section 16 of the Conversion Law. (Pp. 279-280.) 


The Supreme Federal Court of Western Germany followed the principle 
thus established by the Supreme Court for the British Zone. In a case decided 
on February 27, 1952 (5 Entscheidungen des Bundesgerichtshofes in Zivilsachen 


(BGHZ) 197 the Supreme Court said: 


Claims for unjust enrichment under section 818 para. 2 
Civil Code are likewise claims for money from the time 
when a return [in natura] is not possible by reason of the 
nature of the object obtained [by the defendant] or use 

“for any other reason the recipient is unable to return it. ... 
The opposite view, that claims for unjust enrichment under 
sections 812 et seq. Civil Code are not directed to a fixed 
sum of money but to that which at the decisive time the 
obligor still owns after the monetary conversion, miscon- 
ceives the nature of the claim for the value of the object 
obtained which arises under section 818 para. 2 Civil Code. 
This claim is from the outset a claim for money and cannot 
be changed prior to the commencement of the action except 
by the fact that the enrichment has ceased to exist as a whole 


or in part. 


The decisive date for calculating the value of what the 
defendant obtained through the plaintiff's performance is, 
according to the decisions of the former Supreme Court of 
the Reich, the date on which the value was obtained “without 
legal ground” (101 RGZ 389, [391]; 119 RGZ 323 [336]), 
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which in the case at bar coincides with the date on which 

the obligation to make good the value arose (see decision 

of the Supreme Court for the British Zone, DRZ 1950, 327). 

It is therefore immaterial for the amount of the claim for 
unjust enrichment, whether after the decisive date the 
enrichment has increased in the hands of the enriched party. 
Consequently this makes it impossible to assume, as does 
Lange (NJW 1951, 685), that the enriched party must return 
his entire enrichment as it appears at the time a demand is 
made upon him or, in case an action is brought, at the time 

of the last hearing on the trial. Herein lies the decisive 
distinction between claims for unjust enrichment and damage 
claims. ... The claim under section 818 para. 2 Civil Code, 
which at the time when it arises is directed to a fixed sum of 
money, can be modified as to its amount only by the disappear- 
ance or 2 diminution of the enrichment... . (Pp. 199-200. } 


In another case (Decision of June 14,1952, 6 BGHZ 227), which presented 
the question what were the consequences of the rescission of a contract as per- 
mitted by section 20 of the Conversion Law, the Supreme Court held that the 
other party was entitled only to an unjust enrichment claim. Since defendant 
was unable to make a return in natura, plaintiff had a right to the money equiv- 
alent under section 818 para. 2. In the view of the Court there was no doubt 
that this claim had to he converted at the 10: 1 rate, as it was clearly a Reichs- 
mark debt./ 

The question remains as to which is the proper time for fixing the value 
of the enrichment. The decision of the Supreme Federal Court just mentioned 
stated the oy aie views as to this question but did not indicate which one it 
preferred, as all possible dates in that case preceded the monetary 
conversion and hence it was unnecessary for the Court to decide on a particular 


1/ Referring to the decisions of the Supreme Court for the British Zone 
mentioned above and to its own decision of February 27, 1952 (see supra). 
see also decision of October 3, 1952, 7 BGHZ 256. 


2h See also the quotations from 3 OGHBZ 275 above, and from 5 BGHZ 197, 
above. ; 
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date. According to the decisions of the former Supreme Court of Germany, 
and the prevalent opinion of the authors, the relevant time is the time when the 
enrichment occurs, i.e. when the defendant obtains the object “without legal 
ground”, 4 In the view of one authoritative commentator2 the value 
should be determined as of the time when the claim for the return of the object 
obtained by defendant becomes a claim for the monetary value of the object; 
and another leading author holds decisive the moment when return in natura 
becomes impossible. 2/ Under no circumstances is the value of an unjust 
enrichment claim determined as of the date of the judgment or the date when 
payment is actually made, as claimant's expert states on pp. 234-235 of the 
Transcript. 


/s/ M. Magdalena Schoch 
= Magdalene Schooh— Mag Schoc 


January 28, 1955 


[Appendix attached] 


86 RGZ / Decisions of the Supreme Court in Civil Matters, 47; 101, 
3915; 119, 336. 


Lobe in the Commentary by Members of the Supreme Court (RGRK) 9th 
ed. note 6 to section 818. 


Oertmanr., Deas Recht der Schuldverhaltnisse, Note 2e to section 818 
Civil Code. 
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JURISDICTIONAL STATEMENT 


In accordance with Section 34 of the Trading with the 
Enemy Act, as amended (60 Stat. 925, 50 U.S.C. App. 


(1) 


2 


34), Max Reissner on February 24, 1948 filed a notice 
of claim with the Alien Property Custodian? to obtain 
the payment of $613,800 plus interest thereon from March 
1, 1937 from the vested assets of Schering-Kahlbaum A. G. 
(hereinafter called “Schering”), on the ground that Scher- 
ing was indebted to him in that amount as of the time 
of the vesting of Schering’s American assets under Vest- 
ing Order No. 2683, dated November 30, 1943 (T. 1-4A).? 
The Deputy Director of the Office of Alien Property* on 
November 5, 1957, following a hearing before a Hearing 
Examiner in 1954 and the filing of exceptions to the rec- 
ommended decision of the Hearing Examiner (J. A. 16-70; 
ved the claim in part (J. A. 70-73). 

Howanee became final on December 23, 1957 when Reiss- 
ner was advised that the Attorney General had deter- 


On December 28, 1957, in accordance with Section 34(e) 
of the Trading with the Enemy Act (hereinafter called 


“the Act”), Reissner filed a timely complaint for review 
of the Deputy Director’s determination in the Umited 


States District Court for the District of Columbia (J. A. 
5-9). The District Court by order and judgment filed 
January 23, 1959, modified the Deputy Director’s deter- 
fination and allowed the claim in the amount of $82,134.23 
plus 4% interest thereon from March 1, 1937 (J. A. 12-14). 

Reissner noticed his appeal from the District Court’s 
order and judgment on March 20, 1959 and the Custo- 
dian and the Treasurer of the United States noticed their 
appeals on March 23, 1959 (J. A. 14-15). 


1 By Executive Order No. 9788 (Oct. 15, 1946, 11 F. R. 11981) 
the Attorney General succeeded to the powers and duties of the 
Alien Property Custodian. In this brief, the term “Custodian” 
will be used to refer to the Alien Property Custodian or to the 
Attorney General as his successor as the context may require. 


2Record references preceded by the letter “T” refer to the 
pages of the transcript of the record of proceedings in the Office 
of Alien Property and those preceded by the letters “S.T.” to 
the pages of the stenographic transcript of the testimony. 


*¥For delegation of authority, see 20 Fed. Reg. 7458 (Oct. 6, 
1955) and 21 Fed. Reg. 1741 (Feb. 24, 1956). 
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The jurisdiction of this Court is invoked under the 
Act of June 25, 1948 (62 Stat. 928, 28 U.S.C. 1291). 
Pursuant to motion of the parties and order of this Court, 
the appeals have been consolidated for briefing. 


COUNTER-STATEMENT OF THE CASE 


A. The Facts 


Reissner, admittedly an eligible debt claimant under 
Section 34 of the Act (S.T. 14; Cl. Ex. A), was the bene- 
ficial owner of all the stock of Anticoman GmbH, a Ger- 
man limited liability company organized in the latter 
part of 1930 for the purpose of producing and selling 
pharmaceutical preparations (S.T. 24; Cl. Ex. A). Its 
sole product was a patent medicine called “Anticoman” 
which purported to be an oral remedy for diabetes 
(S.T. 62-69, 124; Cl. Ex. A; Cl. Sec. Ex. 4-4). 

From the time of its organization to 1936, Reissner 
developed Anticoman’s business in Germany and various 
foreign countries primarily through advertising addressed 
to the medical profession (S.T. 67-73; Cl. Exs. L, M; 
Cl. Sec. Ex. 44). Efforts to penetrate the American 
market, however, proved unsuccessful, since the Pure 
Food and Drug Administration consistently refused to 
permit the importation of “Anticoman” because it was 
found to be misbranded in that its labels contained false 
and fraudulent curative and therapeutic claims (Supp. 
pp. 34-46).* 

In the Fall of 1936, Reissner, becanse of Nazi dis- 
criminatory laws, decided to sell his business. His first 
asking price was RM 650,000. Since no one was found 
interested at that price, Reissner, upon the advice of a 
banker and one of his trusted business associates, re- 
duced his asking price to RM 450,000 (J. A. 77). After 


4The Government requested that all of Claims Section Ex. 5 
(except for German language text) be printed in the Joint Ap- 
pendix. Apparently because of inadvertence, only the first page 
of this exhibit was printed. Accordingly, the complete exhibit is 
reprinted at pp. 34-46 of the Supplement to this brief. 
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three firms were approached without success to buy the 
business at that price, Schering, a well-known, estab- 
lished and successful pharmaceutical house in Germany, 
was requested by an intermediary to see whether it was 
interested in the purchase for RM 300,000 (J. A. 77-78, 
114). Schering sent one of its employees, a Dr. Herbert 
Stoll, to look into the matter (S. T. 73). Dr. Stoll, after 
talking with Reissner and his close business associates 
and after examining Anticoman’s books and records, sub- 
mitted a report in January 1937 to Schering analyzing 
the value of the business (S. T. 91, 109; J. A. 111-122). 

On March 1, 1937, Anticoman entered into a contract 
of sale with Schering.® Under the contract, Anticoman 
sold all of its assets to Schering except RM 23,442 in 
cash and deposits, and RM 119,157 in accounts receivable 
(J. A. 23, 120). Schering paid RM 150,000 for Anti- 
coman’s tangible assets (J. A. 23, 24). It also assumed 
Anticoman’s obligations to the owner and licensor of the 
patents under which Anticoman was produced (J. A. 24), 
which it subsequently discharged through the payment of 
RM 3,300 (Cl. See. Ex. 17 B). It is conceded that Scher- 
ing paid nothing for the good will value of the business 
though it appears that in its judgment that asset may 
have been worth RM 150,000- RM 200,000 (J. A. 95).¢ 

Schering produced “Anticoman” through one of its 
subsidiaries for a few years following the purchase (J. A. 
97). By the end of 1942, all German hospitals had dis- 
continued its use because of resistance in professional 
circles and newly gained scientific knowledge as to its 
harmful effects (J. A. 108-110). As a consequence and 
following German governmental threats to ban its pro- 
duction, Schering discontinued the manufacture of “Anti- 
coman” (J. A. 97, 101, 102, 108-110). 


5The nominal purchaser of the business was Dr. Neumann, 
GmbH, one of Schering’s wholly-owned subsidiaries acting for its 
parent company (Cl. Sec. Ex. 17A; J. A. 72, 91, 92). 


¢ After the March 1, 1987 transfer, Anticoman was dissolved 
and was removed from the Commercial Register (J. A. 26) and 
Reissner succeeded to Anticoman’s rights against Schering. 
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B. The Deputy Director’s Decision 


The Deputy Director’s partial allowance of the claim 
was predicated on the following findings and conclusions: 


1. The March 1, 1937 transfer of Anticoman’s assets 
to Schering was null and void under Section 138 of the 
German Civil Code as a transaction contra bonos mores 
(J. A. 40, 71). Under German law Reissner had an elec- 
tion to sue Schering in tort for damages suffered by 
him as a consequence of its tortious conduct, or in quasi- 
contract for unjust enrichment for the return the assets 
transferred or, if such return was impossible, for their 
value (J. A. 71; S. T. 194, 195; T. 9, 77-78). Because 
Reissner’s claim was asserted in quasi-contract rather 
than in tort, it was cognizable under Section 34 of the 
Act as a debt due and owing to Reissner at the time 
Schering’s property was vested in 1943 (J. A. 71). 

2. Since the assets acquired by Schering could not be 
returned in kind, Schering, under German law, became 
indebted to Reissner for the March 1, 1937 value of such 
assets minus the RM 150,000 paid by Schering to Reissner 
and the RM 3,300 paid to the licensor of the Anticoman 
patents (J. A. 48, 49, 71). The principal amount found 
to be due and owing as of March 1, 19387 was RM 273,507 
(J. A. 71). Since Schering’s obligation in quasi-contract 
for unjust enrichment arose on March 1, 1937, interest 
was allowed from that date at 4% in accordance with 
German law (J. A. 47-49, 71).” 

3. Schering’s Reichsmark indebtedness to Reissner, as 
a claim in quasi-contract for unjust enrichment rather 
than in tort for damages, was subject to the German Con- 
version Law of 1948 which provided that Reichsmark 
debts or claims were to be converted into Deutsche Marks 
at the rate of RM 10 equals DM 1. Therefore Schering’s 
obligation to Reissner in June 1948 when the Conver- 
tion Law became effective, was found to be DM 27,350.7 


™The Deputy Director adopted the Hearing Examiner’s find- 
ings in respect of the matters set forth in paragraphs 1 and 2 
above. 


6 


plus 4% interest thereon from March 1, 1937 (J. A. 71, 
72). 
4. Since Reissner’s claim arose under German law. 
was expressed in German currency and was payable in 
Germany, -under the “judgment day” rule of Deutsche 
Bank v. Humphrey, 272 U. S. 517, it was convertible into 
dollars at the rate of exchange in existence on December 
23, 1957 when the allowance became final (J. A. 72, 73).* 


C. The District Court Decision 


The District Court on review, in a short unreported 
memorandum opinion held (J. A. 12).: 


1. Schering’s indebtedness to Reissner was RM 273,507. 

2. The German Conversion Law was inapplicable. 

3. The date for converting the German currency obli- 
gation into dollars was February 24, 1948 when Reiss- 
ner’s claim was filed with the Custodian. 


The order and judgment entered on January 23, 1959 


found that the rate of exchange on February 24, 1948 or 
the nearest date thereto when a free rate of exchange 
was quoted was 3.33 marks per dollar (approximately 
30 cents per mark), and directed defendants to pay plain- 
tiff $82,134.23 with interest at 4% thereon from March 
1, 1937 (J. A. 13, 14). 


STATUTE INVOLVED 


The relevant portions of Section 34 of the Trading 
with the Enemy Act are set forth in the Supplement to 
this brief. 

STATEMENT OF POINTS 
It is the position of the appellants in No. 15,166 that: 


1. The District Court erred in overturning the Cus- 
todian’s finding that the German Conversion Law of 1948 
was Slapplicable. 


8 The rate of exchange as of December 28, 1957 was DM 1 
equals 23.799 cents (Federal Reserve Bulletin, March 1958, p. 
374). 
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2. The District Court erred in holding that the date 
for converting Reissner’s German currency claim into 
dollars was February 24, 1948, the date Reissner filed 
his claim with the Custodian, rather than the date the 
Custodian’s allowance became final on December :23, 1957. 


SUMMARY OF ARGUMENT 


Reissner claimed before the Custodian that under Ger- 
man law he was entitled to recover the March 1, 1937 
value of nga both ee <0 age less the 


price for the tangible assets, oe March 1, 1937 good will 
value of the business was RM 273,507. The Custodian’s 
finding in this regard was not clearly erroneous and must 
stand. 

Good will value is ascertained by capitalizing the busi- 
ness’s average annual “superior” earnings: —those earn- 
ings which are over and above the normal and representa- 
tive earnings of like businesses with similar capital in- 
vestments. Thus, if a speculative business like Anticoman 
would be expected to earn a minimum of 10% on its capi- 
tal investment, all earnings above 10%, the “‘superior” 
earnings, would be capitalized by multiplying the average 
of such “superior” earnings over a five-year period pre- 
ceeding a transfer by a certain number of “years’ pur- 
chase,’? the number depending on the stability of the busi- 
ness involved. 

Anticoman’s best year under Reissner’s management 
was 1936 when it earned RM 27,000. On the basis of 
Reissner’s RM 300,000 asking price of Schering or An- 
ticoman’s balance sheet showing an asset value of RM 
295,714, the business earned only 9% on its capital in- 
vestment, a return which was less than the 10% it would, 
as a speculative business, have been normally expected 
to earn. Since the earnings for the years prior to 1936 
‘were admittedly smaller, the average earnings over a 
five-year period necessarily represented a return of less 


8 


than 9% and accordingly it would be fair to say the 
business had no March 1, 1937 good will value. 

And even if it were assumed, contrary to proof, that 
all of Anticoman’s 1936 earnings of RM 27,000 repre- 
sented the average annual “superior” earnings for 1931- 
1936 and if the maximum multiplication factor of “years’ 
purchase”? of six were employed to capitalize such earn- 
ings, the resulting RM 162,000 would be considerably 
less than the RM 273,507 awarded by the Custodian. 
The fairness and reasonableness of the Custodian’s award 
is further corroborated by the good will value of RM 
195,000 which Reissner himself placed on the business 
and the good will value implicit in Reissner’s first realis- 
tic and voluntary asking price of RM 450,000 and final 
voluntary asking price of RM 300,000 for all the business 
assets (Point IA). 

Reissner, in this Court, failed to challenge the correct- 
ness of the Custodian’s finding of good will value. In- 
stead, he abandoned the position taken before the Cus- 
todian and now contends that he is entitled to recover, 
in lieu of good will value, the profits Schering made while 
exploiting ‘‘Anticoman”. Under settled judicial decisions, 
this Court should not entertain Reissner’s new theory 
(Point IB). If it should, Reissner would be entitled to 
recover, as he conceded in his German law memorandum 
in the District Court, not profits made by Schering but 
profits which he reasonably could have been expected 
to make in view of the circumstances. The RM 27,000 
earned during Reissner’s best year represented 1214% 
of gross sales of RM 216,887. Had Reissner continued 
the business after March 1, 1937 and had gross sales 
under his management equalled that of Schering’s RM 
1,434,296, his profits would have amounted only to RM 
179,287, an amount considerably less than the Custodian’s 
award of RM 273,507. Assuming further that Reissner 
is entitled to recover Schering’s profits, all such profits 
of RM 426,807 are not recoverable since some of them 
represent the return to which Schering was undeniably 
entitled during the eight years it sold Anticoman on 
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(1) the RM 153,300 it invested in the purchase, and 
(2) the use of its own facilities in connection with the 
production and sale of Anticoman. Since such return 
for eight years would exceed BM 153,300, the profits to 
which Reissner would be entitled on this hypothesis 
would be less than the RM 273,507 awarded by the Custo- 
dian (Point IC). 

If the Court should award Reissner lost profits in lieu 
of good will value there would then be no justification 
for the allowance of any interest after March 1, 1937. 
Reissner so conceded in his original memorandum before 
the Hearing Examiner and, in his German law memoran- 
dum before the District Court, he significantly failed to 
mention interest as an item of damage to which he was 
entitled (Point ID). 

Thus, on any view, the award of RM 273,507 was more 
than amply justified by the record. 

The Custodian allowed Reissner’s claim as one for 
unjust enrichment; as a tort claim it would not have 
been cognizable under Section 34. He found that as a 
claim for unjast enrichment, it was subject to the German 
Conversion Law of 1948 since it was for the value of 
what was taken from Reissner. This finding was one of 
fact, since it related to the ascertainment of foreign law 
and as such must stand because not clearly erroneous 
(Point I). 

Reissner’s German currency claim arose in Germany 
and was a right given him by German law. In these cir- 
cumstances, the federal courts without exception apply 
the rate of exchange in effect on the day the right is 
merged into a judgment (not the day the right arises 
or the day the suit is commenced) in converting the 
foreign currency claim into dollars. Here the statute 
charged the Custodian with the responsibility of making 
the determination on Reissner’s claim and therefore the 
“judgment day” is December 23, 1957 when the Custo- 
dian’s allowance became final. On that day the rate of 
exchange was DM 1 equals 23.799¢ and Reissner’s claim 
of DM 27,350.7 plus 4% interest thereon must be con- 
verted into dollars at that rate (Point I). 
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ARGUMENT . 


L The Custodian’s Finding that Schering was Indebted 
to Reissner in the Amount of RM 273,507 Plus 4% 
Interest thereon from March 1, 1937 is not Clearly 
Erroneous. 


A. The evidence fully supports the finding as to the 
March 1, 1937 good will value of the business 


This Court has held that in a review proceeding under 
Section 34 (e) of the Act, the findings of the Custodian 
cannot be set aside by the district court unless clearly 
erroneous, and that on appeal to this Court the question 
is the same, whether the findings of the Custodian are 
clearly erroneous. International Silk Guild v. Rogers, 
— U.S. App. D. C. —, 262 F. 2d. 219, 224. 

The Custodian found, as did the Hearing Examiner 
and the District Court on review, that the amount which 
Schering owed Reissner on March 1, 1937, when his claim 
arose in quasi-contract for unjust enrichment under 
German law, was RM 273,507. In addition, the Custodian , 
awarded 4% interest thereon from March 1, 1937. The 
principal amount of RM 273,507 was arrived at by fixing 
the March 1, 1937 value of all the assets transferred, 
tangible and intangible, at RM 426,807 and subtracting 
therefrom the RM 150,000 paid for the tangible assets © 
and the RM 3,300 paid im discharge of Anticoman’s obli- 
gation to the licensor of the “Anticoman”’ patents (J. A. 
48, 49, 71).° Since Reissner conceded that RM 150,000 
represented the fair value of the tangible assets, the 
Custodian in effect found, as did the Hearing Examiner 
and presumably the District Court, that Anticoman’s 
March 1, 1937 good will value, for which Schering had 
admittedly paid nothing, was RM 273,507. This finding, 


°This was the formula used by the Hearing Examiner and 


was proper, his only disagreement being with the amount found 
as the value. (T. 123). 
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as will be shown below, is supported by the clear weight 
of the evidence and under any rational theory of evalu- 
ating good will was not clearly wrong and must stand. 
No evidence was offered during the administrative 
hearing as to how under German law the good will value 
of a going business is determined. It must therefore be 
presumed that German and American law in this regard 
are the same.” Medina v. Hartman, 260 F. 2d. 569, 570 
(C. A. 9); In re Hannewig, 10 F. 2d. 941, 944, 945 (C. A. 
2), cert. den. sub. nom., Wise v. Kettle, 270 U. S. 659. 
Good will value is not ascertainable with mathematical 
precision; the determination necessarily depends on the 
facts and circumstances of the particular case.“ Schuh 
Trading Co. v. Comm’r., 95 F. 2d. 404, 410 (C. A. 7); 
Castelli v. Tolibia, 83 N.Y.S. 2d. 554, 564, aff'd 276 App. 
Div. 1066, 96 N.Y.S. 2d. 488, rearg. and app. den. 277 
App. Div. 769, 97 N.Y.S. 2d. 540. The basic fact, how- 
ever, upon which any evaluation of good will depends is 
past net earnings or profits. Schuh Trading Co. v. 
Comm’r., supra; White & Wells Co. v. Comm’r., 50 F. 2d. 
120, 121 (C. A. 2); In re Silkman, 121 App. Div. 202, 105 
N.Y.S. 872, 883, aff'd. 190 N. Y. 560, 83 N. E. 1131; 
Paton, Accountants’ Handbook (3d ed.) p. 869. Nor- 
mally, the average of such earnings for the five years 
preceding a sale or transfer is the starting point in the 
evaluation of good will. White & Wells Co. v. Comm’r., 
supra. .The difference between such average annual earn- 
ings and the amount determined to be the normal or 
representative annual earnings for the particular type of 
business with the same capital investment, called differ- 
ential or superior earnings, is then ascertained. Schuh 


10Cf. the Hearing Examiner’s statement (J. A. 36), “No dif- 
ference between the German and American methods of evaluation 
of a going business has been brought to my attention.” See also 
the statement of Reissner’s expert witness on German law that 
he thought that German law was the same as American law in 
respect of evaluating a going business (J. A. 84). 


11 For ‘a general discussion of the method of evaluating good 
will, see Mertens, Law of Federal Income Taxation (1958) 
§§ 59.29-59.35. 
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Trading Co. v. Comm’r., supra; In re Schlossmann’s 
Estate, 136 Misc. 893, 242 N.Y.S. 417, 434; Paton, Ac- 
countamts’ Handbook (3d ed.) p. 875. The differential or 
superior earnings are then capitalized on the basis of a 
certain number of “years’ purchase.” In re Sikman, 
supra; Paton, Accountants’ Handbook (3d ed.) p. 876. 
The number of “years’ purchase’’ taken depends on the 
character of the business involved, its future prospects, 
stability, and factors of like natare. See In re Schloss- 
mann’s Estate, supra, where four years were taken; 
In re Silkman, supra, where two years were taken. It 
has been said that generally courts do not approve of 
good will evaluations based on ‘‘years’ purchase” in 
excess of five or six years. Paton, Accountants’ Hand- 
book (3d ed.) p. 876; see also Mertens, Law of Federal 
Income Taxation (1958) Sec. 59.35. 

In this case, there is no evidence as to Anticoman’s 
average annual earnings for the five years preceding the 
March 1, 1937 transfer to Schering. The only evidence as 
to such earnings is contained in the Stoll Report (J. A. 
111-122) which shows that the business earned RM 27,000 
during 1936 (J. A. 115)” and Reissner’s own testimony 
that these were the highest earnings since the business 
began in late 1930 (S. T. 308). 

Farther, there is no record evidence as to the normal 
earnings for like businesses in Germany with Antico- 
man’s capital investment. It is known, however, that 
Anticoman’s sole product was regarded by American 
authorities as a worthless and potentially dangerous 
preparation (J. A. 103-105; Supp. to Br., infra, pp. 34-46) 
and that at the time of the transfer a Schering employee 
believed that Anticoman had a very limited life. (J. A. 
102, 106). The fact that the business was highly specu- 
lative was corroborated after the transfer to Schering 
when the German authorities in 1942 caused the produc- 


22 Although Reissner was presumably then the active manager 
of the business, he took no salary (J. A. 111). Accordingly, the 
RM 27,000 could not represent net earnings under proper ac- 
counting practices. 
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tion of “Anticoman” to be halted (J. A. 97, 101, 102, 
108-110). It would not be unreasonable to conclude on 
the basis of the foregoing that the normal and representa- 
tive rate of return on a speculative business * such as 
Anticoman would be at least equal to the 9% rate earned 
by Anticoman during 1936 on the basis of either Reiss- 
ner’s RM 300,000 asking price of Schering (J. A. 114, 
115) or Anticoman’s asset value of RM 295,714 as shown 
by its December 31, 1936 provisional balance sheet (J. A. 
120).* On this analysis it is difficult to say that any of 
Anticoman’s average earnings for the five years pre- 
ceding the transfer to Schering, particularly since such 
average must necessarily have been considerably less than 
BM 27,000, represented superior or differential earnings. 
That being the case, it might be fairly said that Antico- 
man had no good will value at all as of March 1, 1937. 
Even if it were assumed that every single one of the 
RM 27,000 earned by Anticoman in 1936, the last year it 
was operated by Reissner, represented not merely the 
normal return of a business like Anticoman, but was 
attributable to the annual superior earnings for the five 
years prior to the transfer and even if the maximum 
multiplication factor of “years’ purchase’’ of six years 
were employed to capitalize such earnings to ascertain 
good will value, the resulting RM 162,000 is consider- 
ably Jess than the RM 273,507 allowed by the Custodian. 
The fairness and the reasonableness of the Custodian’s 
BM 273,507 evaluation of Anticoman’s good will is far- 
ther corroborated by Reissner’s own figures. His own 
1936 provisional balance sheet (J. A. 120) placed a good 
will value of RM 195,000 on the business. Again, im- 
plicit in Reissner’s first realistic and voluntary asking 
price of RM 450,000 for the business assets was a good 
will value of RM 157,400. For a purchaser at RM 450,000 


13 In the majority of cases, a normal rate of return on a specu- 
lative business is said to be 10%. Mertens, Law of Federal In- 
come Taxation (1958), § 59.35. 


14 The good will value, carried at RM 195,000, is not of course 
included in the asset value. 


14 


would have acquired not only tangibles worth RM 150,000, 
but also liquid assets and accounts receivable valued at a 
total of RM 142,600, leaving a balance of RM 157,400 for 
good will value. Finally, the Custodian’s evaluation of 
good will was almost twice as much as Reissner’s, in light 
of Reissner’s final voluntary asking price of RM 300,000 
for the business assets, fixed months before the transfer 
to Schering. 

Considered in every light and on the basis of any fair 
analysis, the RM 273,507 value placed upon good will by 
the Custodian was not clearly erroneous. There is no 
record evidence that would warrant a finding of a greater 
value than that awarded by the Custodian. The finding 
in this regard under the principle laid down by this 
Court in International Silk Guild v. Rogers, —— U. 8. 
App. D. C. ——, 262 F. 2d 219, cannot be set aside and, 
it is submitted, must stand. 


Schering’s profits in lieu of good wii 

this argument represents a complete change of 
position taken during the administrative proceed- 
ings 


Reissner, in his opening brief in this Court, as in the 
District Court, made no effort to challenge the correctness 
of the Custodian’s finding in respect of the good will 
value of the business as of March 1, 1937, thus in effect 
conceding that the finding was clearly right. Instead, 
he has completely changed his theory and now contends, 
contrary to the position he took before the Custodian, 
that Schering is indebted to him, not for the good will 
value of the business, but for all profits earned by Scher- 
ing on its sales of Anticoman after March 1, 1937. 

Reissner’s position during the course of the adminis- 
trative proceedings was that he was entitled to the March 
1, 1937 value of the business, both tangible and intangible, 
less the RM 153,300 paid by Schering and that the value 
of the business, including good will value, should be 
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measured retrospectively by Schering’s profits.* That 
this was his position is clear from counsel’s statements 
during the administrative hearing (J. A. 74-76; S. T. 121, 
122); his opening and reply briefs before the Hearing 
Examiner, the pertinent excerpts of which are printed, 
infra, at pp. 47-49 of the Supplement to this brief; his 
requested findings of fact (J. A. 46); his memorandum 
on German law filed with the Hearing Examiner (T. 45, 
46); his exceptions to the recommended decision of the 
Hearing Examiner (T. 123); and his brief before the 
Custodian, pertinent excerpts of which are printed infra, 
at pp. 49-50 of the Supplement to this brief. It was only 
upon review in the District Court after defendants’ 
memorandum of law was served that Reissner changed 
his theory with respect to the amount of his claim and 
asserted for the first time that he was entitled to the 
profits made by Schering on its sale of “Anticoman’’ 
wholly apart from the question of the business’s good will 
value. 


It is settled law that a court in reviewing a determi- 
nation of an administrative agency will not pass on a 
question which is not raised before the administrative 


15 There is no evidence in this record that under German law 
profits earned after a transfer of a business are in any respect 
relevant as to the business’s good will value at the time of trans- 
fer. In American law, such profits, while perhaps of some use in 
corroborating good will value ascertained on the basis of past 
profits, cannot be employed as a basis for computing good will 
value. In re Silkman, 121 App. Div. 202, 105 N-Y.S. 872, 883, 
affirmed 190 N.Y. 560, 88 N. E. 1131; Mertens, Law of Federal 
Income Taxation (1958), §59.32. Moreover, even if properly 
used, Schering’s profits could not conceivably reflect good will 
value since (1) some of the profits necessarily represented the 
normal return which Schering was entitled to earn on its ad- 
mitted expenditure of RM 153,300 for the assets transferred, and 
(2) Schering, a literal giant in the pharmaceutical business in 
comparison with Anticoman, obviously contributed its know-how 
and superior facilities to the earnings. To that extent Schering’s 
profits could not possibly represent the good will value of the 
business while under Reissner’s management. Mertens, Law of 
Federal Income Taration, supra; Paton, Accountants’ Handbook 
(3d ed.) p. 870. 3 
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agency. General Utilities Co. v. Helvering, 296 U. S. 
200, 206; Colorado Radio Corporation v. F.C.C., 73 
App. D. C. 225, 118 F. 2d. 24, 27; Wallach v. S.E.C., 93 
U. S. App. D. C. 41, 206 F. 2d. 486, 487; Barclay Home 
Products Co. v. F.T.C., 100 U. S. App. D. C. 46, 241 F. 
2d. 451. Since Reissner did not expressly or impliedly 
contend before the Custodian that he was entitled to 
Schering’s profits as such and indeed limited his claim 
to the value of the assets transferred, less the considera- 
tion paid, that issue is not properly before this Court 
and should not be considered. 


C. Even under Reissner’s present theory, he cannot 
recover more than the amount allowed him by the 
Custodian 


In any event, Reissner under no circumstances is en- 
titled to recover, in lieu of good will value, the sum of 
EM 651,331 which represents the profits allegedly made 
by Schering less a credit for the RM 3,300 paid to the 


licensor of the Anticoman patents. Reissner’s reliance on 
Section 987 of the German Civil Code in this regard is 
misplaced. That provision of the Civil Code which reads 
in part:—“A possessor shall return to the owner the 
emoluments which he draws after action commenced,”— 
appears in the Third Book of the German Civil Code 
called the ‘Law of Things.” ?* 

Section 90 of the German Civil Code, which appears in 
the First Book called “General Principles” defines the 
term “Things.”” That section reads, “Things, in the 
legal sense, are corporeal objects only.” Section 100 of 
the Civil Code defines “emoluments” as “the fruits of a 
thing or a right, as well as the advantages which the 
use of the thing or the right affords.” Section 99 defines 


17 


“fruits of a thing” as “the products of the thing, and 
such other yield as is obtained from the thing consistent 
with the use for which the thing is intended.”’ It is clear, 
contrary to the dictum appearing in the Hearing Exami- 
ner’s recommended decision on which Reissner relies,” 
that Section 987 can have application—enty—where a cor- 
poreal object is the subject matter-efthe taking. It has 
no application to a going business. And the emoluments 
referred to in Section 987, as is clear from the definitions 
set forth above, relate to such matters as crops on land, 
the young of animals, etc., and not to profits of a going 
business. 

That Section 987 of the Civil Code has no application 
to this case is conclusively established from Reissner’s 
last memorandum with respect to German law filed in the 
District Court2* Not once in that memorandum (the 
pertinent excerpts of which are printed infra, at pp. 50-53 
of the Supplement to this brief)” was reliance placed 
on Section 987 of the Civil Code as giving Reissner a 
claim for the profits which Schering allegedly made after 
the transfer. Reissner there relied solely on the provi- 
sions of Section 252 of the German Civil Code which 
read (J. A. 31): 


“The compensation required to be made includes also 
lost profits. Profit is deemed to have been lost which 
could have been expected with probability according 
to the ordinary course of things or according to the 
particular circumstances, e.g., according to the prep- 
arations and provisions made.” 


17 Bven the dictum is couched in cautious language, the Hear- 
ing Examiner saying, “Furthermore, under section 987 of the 
Civil code, it appears that Reissner would be entitled to Schering’s 
profits, as damages, and not merely to their use as evidence of 
1987 value.” (J. A. 49) (Emphasis supplied) 


18 This memorandum was embodied in an affidavit submitted by 
Professor Wolfgang Friedmann which, with leave of Court, was 
made part of Reissner’s brief after it had been stricken, pur- 
suant to motion of the defendants, as an affidavit in support of 
Reissner’s motion for summary judgment in the District Court. 


19 The complete memorandum is included in the certified tran- 
script of the record on appeal. 
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As Reissner admitted (Supp. to Br., infra, p. 52-53), 
Section 252 does not give him a right to recover profits 
made by Schering. At best, he may recover only those 
profits which he reasonably could have been expected to 
make, taking into account all surrounding circumstances. 
The record evidence in this regard is minimal. Antico- 
man’s most successful year under Reissner’s management 
was 1936 when it earned only RM 27,000. Relative to 
gross sales of RM 216,887 during that year (J. A. 116) 
the business earned 1214%. Had Reissner maintained 
this percentage of profits for the post-March 1, 1937 
period, and assuming that his gross sales would have 
matched that of Schering’s gross sales of RM 1,434,296 
(J. A. 107), his total profits would have amounted to 
only RM 179,287 (1214% x RM 1,434,296), an amount con- 
siderably less than the RM 273,507 allowed by the Custo- 
dian. And even if Reissner’s theory that Section 987 
applies be accepted, he would certainly not be entitled 
to all of the RM 426,807 earned by Schering during this 
period (J. A. 49).” This is so because Schering’s profits 
of RM 426,807 necessarily include the return to which it 
was undeniably entitled during the eight years it sold 
““Anticoman” on (1) the RM 153,300 paid for the assets 
transferred, and (2) the use of its own admittedly su- 
perior facilities in connection with its production and sale 
of “Anticoman.” It would not be unreasonable to con- 
elude that the return for this eight year period would 
be at least equal to RM 153,300, the difference between 
profits of RM 426,807 and the Custodian’s allowance of 
RM 273,507. 


20 Reissner claims that Schering’s profits should be computed at 
RM 654,631 or about 45% of gross sales. But this figure fails 
to charge sales of “Anticoman” with their proper share of over- 
head and research expenses. Had these essential items of expense 
been considered, Schering’s profits would have amounted only to 
RM 426,807. Reissner’s suggestion that had he been operating the 
business he would not have had such overhead and research ex- 
penses is the sheerest speculation and unworthy of acceptance 
particularly in light of Anticoman’s profit figures while under his 
management. ; 
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Accordingly, even assuming that Reissner is entitled to 
recover lost profits in lieu of good will value, as he now 
asserts and contrary to the position taken before the 
Custodian, such lost profits could not reasonably and in 
view of all the circumstances have exceeded the RM 
273,507 awarded to him by the Custodian for good will 
value.?? 


D. Should the Court nevertheless entertain Reissner’s 
present theory and allow him to recover lost prof- 
its, interest cannot be allowed 


Finally, if this Court should conclude that Reissner is 
entitled to profits which he might reasonably have been 
expected to make after March 1, 1937, in lieu of good will 
value, then there is no justification whatsoever for allow- 
ing interest on the principal amount of the claim from 
March 1, 1937. Meissner himself so conceded in his 
original memorandum on German law filed with the Hear- 
ing Examiner (T. 40, 41). Again, in his last memoran- 
dum on German law filed with the District Court, he sig- 
nificantly omitted to claim interest as an element of 
damages (Supp. to Br., infra, pp. 49-53). Accordingly, 
his recovery could be no more than the principal amount 
of RM 273,507 awarded him by the Custodian (See Point 
1C). 

E. Summary 


To summarize, on the basis of the theory advanced by 
Reissner before the Custodian, the Custodian’s finding 


21 There is no evidence in the record, despite Reissner’s sug- 
gestion to the contrary in his German law memorandum before 
the District Court, that under German law he is entitled to re- 
cover both the value of the assets transferred and the profits rea- 
sonably expected to be earned after the date fixed for ascertain- 
ing such value. Certainly in American law that would be an 
improper measure of damages, for the amount recovered neces- 
sarily includes as. an element of value profits expected to be 
earned after the date fixed for ascertaining such value. Interest, 
however, may be awarded from the date fixed for determining 
value, as the Custodian did here, as compensation for the loss of 
use of the money. See Restatement, Restitution, Section 157, 
Comments b and e. 
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that the March 1, 1937 value of the claim was RM 273,507 
is supported by the clear weight of the evidence and must 
stand. If this Court should consider Reissner’s present 
theory, it is submitted that the RM 273,507 awarded by 
the Custodian is more than a fair measure of the profits 
which Reissner might have been expected to make after 
March 1, 1937. And if post-March 1, 1937 profits are 
awarded in lieu of March 1, 1937 good will value, there 
is no basis for allowing him any interest. 


IL It was not clearly erroneous for the Custodian to 
find that Reissner’s claim was subject to the German 
Currency Law of 1948 


There can be no doubt that the law of a foreign country 
is a fact which must be proved like any other fact. 
Black Diamond v. Stewart & Sons, 336 U. S. 386, 396- 
397; Cuba R. R. Co. v. Crosby, 222 U. S. 473, 479; Liver- 
pool & Steam Co. v. Phoenix Inv. Co., 129 U. S. 397, 
445-446. The Custodian found as a fact that under the 
German Conversion Law of 1948, an unjust enrichment 
claim, such as Reissner’s, was subject to conversion at 
the rate of one Deutsche Mark for each 10 Reichsmarks. 
This finding must stand unless clearly erroneous. 

Speaking generally, the Conversion Law reorganized 
the German monetary system on the basis of substituting 
for each 10 Reichsmarks one (1) of the newly created 
Deutsche Marks. In this case the decision as to the 
application of the Conversion Law would affect the result 
as follows: 

Hearmg Examiner held that conversion did not apply 
and that Reissner had a claim under Section 34 for 
273,507 in Deutsche Marks plus 4% interest from March 
1, 1937 (J. A. 49, 53). 


As pointed out under Point I, supra, at p. 10, in a review 
proceeding under Section 34(e), the scope of the review in this 
Court is the same as in the District Court:—the Custodian’s 
findings may not be overturned unless clearly erroneous. Inter- 
national Silk Guild v. Rogers, —— U. 8. App. D. C. ——, 262 
F. 2d 219, 224. 
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Custodian held that the claim was subject to conversion 
and could be asserted under Section 34 for 27,350.7 in 
Deutsche Marks plus interest.* 

Our contention is that the Hearing Examiner (and 
the District Court) erred in ascribing to a liability aris- 
ing under German law and which our law would classify 
as “tort” the incidents and characteristics of a liability 
for unjust enrichment or quasi-contract. And in fact the 
Hearing Examiner computed the liability on the basis of 
unjust enrichment (quasi-contract or “contract” rule of 
damages). 

It is quite clear that what is a “debt” for purposes of 
Section 34 is a question of construction of a statute of 
the United States, and that for that purpose the termi- 
nology or classification used by the German law is not 
controlling. 

Section 34 took over the word “debt” from Section 
9(a) and it was not intended to depart from the Section 
9(a) meaning of “what constitutes a debt.” House Re- 
port No. 2398 (79th Cong., 2d. Sess.), p. 10. As far as 
we have been able to determine, all the reported decisions 
under Section 9(a) on “debts” approved claims which 
arose_0 7 v. Robertson, 266 U.S. 243; 

utherland v. Kanawha Valley Bank, 48 F. 2d. 1027 (C. A. 
4)) or which were at any rate quasi-contract claims in 
the sense of claims for unjust enrichment. See, for ex- 
ample, Rockwood v. Miller, 53 App. D. C. 366, 290 Fed. 
341. On the other hand, no-reported case under Section 
9(a) allowed a tort claim as a “debt” while in one case 
it was agreed that a tort claim was not a “debt” (W. S. 
Tyler v. Deutsche D. G. Hansa, 276 Fed. 134, 136 (N. D. 
Oh.)), and in another a plaintiff’s claim was denied 
because it arose out of a tort. Stasi v. Markham, 69 F. 
Supp. 163 (N.J.) 

Similarly, under Section 34 the only claims that have 
been recognized by the courts have arisen out of express 


2 The decision of the Custodian says “RM 27,350.7” but in 
context it is clear that the amount refers to the present German 
currency, the Deutsche Mark. 
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contracts (Brownell v. Bank of America, etc., 94 U. S. 
App. D. C. 206, 214 F. 2d 855), or quasi-contract in the 
sense of unjust enrichment. International Silk Guild, 
Inc. v. Rogers, U. S. App. D. C. , 262 F. 2d. 
219, 222, 224.74 

Undoubtedly whatever obligation Schering owed to 
plaintiff arose under the law of Germany, but, as the 
Hearing Examiner noted, that law is ambiguous (J. A. 
40). That fact, and the fact that under German law the 
claimant may elect to proceed in contract or in tort, or 
may combine both types of claims (J. A. 43, 124) ap- 
parently misled the Hearing Examiner. We suggest that 
the application of Section 34 to Reissner’s claim should 
tarn on the classification American law would give the 
claim, which would depend upon the basis or ground of 
liability and the rule of damages. 

As we have indicated (supra, p. 21), what the Hearing 
‘Examiner did was to compute the amount of the claim 
in terms of unjust enrichment, and then to denominate 
the result as a claim for what we would regard as a tort, 
and to hold the claim exempt from the Conversion Law 
on the basis of that denomination. 

The Hearing Examiner proceeded on the basis that 
what Schering received was the good will in the name 
*“Anticoman,” plus the tangible assets (J. A. 48). To 
these he assigned as a “fair” value as of March 1, 1937, 
the date of the taking, a total of RM 426,807 (J. A. 49). 


*4For purposes of classification as a “debt” it does not 
material whether the claim is liquidated or unliquidated in amount. 
An unliquidated claim for breach of contract is a “debt.” Miller 
v. Robertson, supra. But a claim for damages for slander or for 
personal injury would sound in tort. The Restatement of the Law 
of Restitution (19387) deals with claims in tort as well as in 
contract, but it points out that the common-law distinctions be- 
tween tort actions and the action of general assumpsit have 
been preserved in substance and still have a real importance in 
many situations (p. 523). The distinction appears to be drawn 
between damages for the harm to the plaintiff (tort) and the 
unjust enrichment of the defendant (unjust enrichment or quasi- 
contract). See, Book Review (of the Restatement) (1987), 51 
HLR 369, 370, 378, 379. 
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Crediting Schering with the amount paid of RM 153,300, 
he arrived at RBM 273,507 as the amount of the claim 
(J. A. 49). To this he added interest at four per cent 
from March 1, 1937 according to Section 288 of the 
German Civil Code (J. A. 49).* 

This result would accord with the provisions of Section 
818, paragraph 2, of the German Code, by which, if a 
return of the property is impossible, the recipient shall 
“make good the value” (J. A. 29). In our law it would 
be a typical case of unjust enrichment, in which the 
recovery is measured by the amount of unjust benefit 
received, and, under cases like International Suk Guild 
v. Rogers, supra, it would be a “debt” for purposes of 
Section 34. 

The Hearing Examiner went on, however, for purposes 
of the application of the Conversion Law, to treat the 
claim as one for “damages”? under paragraph 4 of Sec- 
tion 818 of the Civil Code and not one for restitution in 
the sense of unjust enrichment (J. A. 51-53), and to hold 
that, because Reissner now resides in a “hard currency 
country” (The United States), he would be entitled to 
“additional damages” to offset the loss due to German 
currency devaluation. So he said that the Conversion 
Law does not apply. 

The liability of Schering which the Hearing Examiner 
found depends upon Sections 818 (par. 4), 819, 288, 289 
and 290 of the Civil Code, set out in the Joint Appendix, 
pages 29 through 31. Such a liability is for an intentional 
and conscious wrong (“knows of the absence of legal 
ground at the time of the receipt” ($819; J. A. 29)). 
In such a case there may be “further damage” (Sec. 288; 
J. A. 31), “damage arising from the default”? (Sec. 289; 
J. A. 31). . 

The Hearing Examiner also held that the Conversion 
Law is inapplicable where the property cannot be returned 


23 The Hearing Examiner termed the interest “damages” (J. A. 
49), but it would seem to be also the measurement of the enrich- 
ment of Schering by the use of the property. 
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in kind, and where ‘‘other” or “additional” damages are 
due because of “aggravated liability” (J. A. 53). 

The liability the Hearing Examiner found arose from 
the conscious and intentional taking advantage by Scher- 
ing of a Jewish persecutee. That was the fact, but it 
does not follow that the liability was a “debt” under 
Section 34. In American law such a wrong would be a 
wanton, malicious, gross, or oppressive wrong, a tort, 
and because it was such a wrong would give the victim 
a right to recover exemplary or punitive damages. Scott 
v. Donald, 165 U. S. 58, 86, 88; Wardman-Justice Motors 
v. Petrie, 59 App. D. C. 263, 39 F. 2d. 512, 514, 516. 
The wrong would be a tort, not one in contract or for 
unjust enrichment, and the damages would not be meas- 
ured by the rule applicable to cases of contract or unjust 
enrichment. 25 C.J.S., Damages, §§ 120, 123; 15 Am. Jur., 
Damages, §§ 272, 273. In a situation analogous to that 
presented by the Conversion Law, such damages for such 
a liability would not be dischargeable in bankruptcy. 
11 US.C.A. $35. 

Plaintiff could, of course, under either German or 
American law, elect whether to proceed in contract or in 
tort, but the basis of liability would be different, and the 
consequences in the event of conversion in Germany or 
of bankruptcy in the United States would be different. 
There was a transfer under circumstances which gave 
rise to a claim for unjust enrichment, which would be a 
“debt”’ under Section 34. There is, however, no authority 
under Section 34 for assertion of a tort claim, and, on 
principle, there should not be, since “debt” in both Sec- 
tion 9(a) and Section 34 has always been held by the 
courts as sounding in contract.* 


26 That the Hearing Examiner, although computing damages as 
in contract or unjust enrichment, regarded the claim as really 
one for a tort appears from his references to “additional dam- 
ages” (J. A. 49, 53) and to “aggravated liability” (J. A. 53). 
Also, while the Hearing Examiner indicated that Reissner would 
be entitled under German law to the amount necessary to make 
him whole as of the date of judgment (J. A. 58), he computed 
the “damages” as of March 1, 1987, the date of the “taking” 
(J. A. 47, 48-49). 
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The decision of the Custodian, which the District 
Court set aside in favor of that of the Hearing Examiner, 
treated Reissner’s claim as one for unjust enrichment as 
of March 1, 1937 (J. A. 70-73), and there was evidence to 
support his finding (J. A. 52, 52-53, 71-72). As a claim 
for unjust enrichment it was a “debt”? under Section 34, 
and as a claim for unjust enrichment it was also subject 
to the Conversion Law, and was properly devalued ac- 
cording to the rate of one Deutsche Mark for ten Reichs- 
marks. His finding, on the ambiguous and conflicting evi- 
dence in the record, was not “clearly erroneous.’’ A tort 
claim is not maintainable under Section 34, and the Cus- 
todian gave Reissner all he was entitled to in quasi- 
contract. 


IIL. Reissner’s German Currency Claim, having arisen 
under German Law and being payable in Germany, 
must be converted into Dollars at the Rate of Ex- 
change on the Date the Claim was allowed, December 
23, 1957 


American courts cannot render judgments expressed in 
any currency other than dollars. Stewart v. Salamon, 
94 U. S. 434, 436; Thornton v. National City Bank, 45 
F. 2d. 127, 130 (C. A. 2). Similarly, the Custodian can 
allow claims only in dollars, although the obligations on 
which the claims are based were incurred or are ex- 
pressed in a foreign currency. Straehler v. Brownell, 
U.S.D.C, D. C., C. A. 774-56, June 29, 1956, aff'd. 100 
U. S. App. D. C. 394, 246 F. 2d. 675. The question here 
is the determination of the appropriate date for making 
the conversion from German currency into dollars, since 
the rate of exchange between the two currencies may not 
be the same on different dates. 

The controlling authorities, so far as the federal courts 
are concerned, as to the date for converting foreign 
currency claims into dollars are Hicks v. Guiness, 269 
U.S. 71, and Deutsche Bank v. Humphrey, 272 U. S. 517. 
In the former case, the Supreme Court held that where 
suit is brought for breach of contract to deliver foreign 
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currency in this country, the claimant’s damages are 
translated into dollars at the rate of exchange on the 
date of breach. That is to say, where the cause of action 
is given by or arises under American law, the rate of 
exchange on the day the right arises is employed. This 
is the so-called “breach day”? rule. In the Deutsche Bank 
case on the other hand, the Court held that where suit 
is brought for breach of contract to pay foreign currency 
in the foreign country, the claimant’s damages are meas- 
ured in the foreign currency at the date of breach and 
converted into dollars at the rate of exchange on the 
date judgment is entered. Or, in other words, where 
the cause of action or right is given by or arises under 
foreign law, the rate of exchange on the date the right 
is merged into a judgment is employed. This is the so- 
called ‘‘judgment day” rule. 

Federal courts have never deviated from the “judgment 
day” rule of the Deutsche Bank case in converting for- 
eign currency claims created by foreign law into dollars. 
Paris v. Central Chiclera, 193 F. 2d. 960 (C. A. 5); Shaw, 
Savill, Albion and Co., Ltd. v. The Fredericksburgh, 189 
F. 2d. 952 (C. A. 2); Indian Refining Co. v. Valvoline Ou 
Co., 7 F. 2a. 797 (C. A. 7); Tillman v. Russo Asiatic 
Bank, 51 F. 2d. 1023 (C. A. 2), cert. den. 285 U. S. 539; 
Straehler v. Brownell, supra; see also poecnaiicnal Sale 
Guild Co. v. Rogers, U. S. App. D. C. , 262 F. 
2d. 219, 224; Fluctuating Rates of Exchange, 40 Har. 
L. B., 619, 621-625; 5 Williston on Contracts (Rev. ed., 
1937) 3927-3931; Restatement, Conflicts (1934) Sec. 424. 

There is no dispute in this case that Reissner’s claim 
against Schering was given him by virtue of and arose 
under German law. There is also no question that when 
Schering failed to make good its obligation to Reissner 
under German law, it became liable to Reissner in a 
certain number of units of German currency. In these 
circumstances, the “judgment day” rule of the Deutsche 
Bank case is clearly applicable and the conversion of 
Reissner’s German currency claim into dollars must be 
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made as of the date the allowance of the claim became 
final on December 23, 1957.7 

Reissner’s unsupported assertion in his opening brief 
(p. 23) that the breach day rule of Hicks v. Guiness, 
supra, is applicable because otherwise he would have to 
suffer the loss resulting from the depreciation of the 
mark in terms of the dollar is completely fallacious. The 
very problem which Reissner raises in this regard was 
considered by the Supreme Court in the Deutsche Bank 
ease. The Court there said (p. 519): 


«“* * © [the liability] was and continued to be a 
liability in marks alone and was open to satisfaction 
by the payment of this number of marks, at any 
time, * * *, however much the mark might have 
fallen in value as compared with other things. ° * ° 
An obligation in terms of the currency of a country 
takes the risk of currency fluctuations and whether 
the creditor or debtor profits by the change, the law 
takes no account of it.” 

Accordingly, there is not the slightest warrant in law 
for applying the “breach day” rule to this case and, as 
demonstrated above, the ‘‘judgment day’? rule of the 
Deutsche Bank decision must be applied. 

The District Court apparently applied the Deutsche 
Bank rule in converting Reissner’s German currency obli- 
gation into dollars, but instead of making the conversion 
at the rate of exchange on the date the claim was allowed, 
December 23, 1957, made it as of the date the claim was 
filed, February 24, 1948. The District Court gave no 
reason for choosing the date of filing rather than the date 
of allowance of the claim, but in this regard it apparently 
adopted the conclusion and the reasoning of the Hearing 
Examiner (J. A. 54-59) that the Supreme Court in the 
Deutsche Bank case had held that the date of conversion 
was the date the suit was commenced rather than the 
date of jadgment and that every court and every au- 
thority which thereafter followed the “judgment day” 


27 By analogy, this would be equivalent to the day of entry of 
judgment in respect of an action commenced in the District Court. 
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rule had misread and misapplied the Supreme Court hold- 
ing in Deutsche Bank. 

In point of fact, neither the courts nor the authorities 
have misread or misapplied the rule in the Deutsche Bank 
case. The language of the decision in Deutsche Bank on 
which reliance was placed, that American courts should 
enforce no greater obligation than exists by foreign law 
“at the moment when suit is brought’? (272 U. S. at 519), 
has been explicitly considered by the courts and the 
authorities. See in this regard, Tillman v. Russo Asiatic 
Bank, 51 F. 2d. 1023, 1025, 1026 (C. A. 2) cert. den. 285 
U. S. 539; 7° Indian Refining Co. v. Valvoline Oi Co., 75 
F. 2d. 797, 800 (C. A. 7); Paris v. Central Chiclera, 193 
F. 2d. 960, 962, 963 (C. A. 5); Royal Insurance Co. v. 
Compania Tramsatlantica Espanola, 57 F. 2d. 288, 292 
(E. D. N. Y.); Fluctuating Rates o Har. 
L. R. 619, 622; Fraenkel, Foreign Moneys in Domestic 
Courts, 30 Col. L. R. 360, 362, 383, 385; Dach, Conversion 
of Foreign Money, 3 Am. J. Comp. L. 155, 157, 158. Not- 
withstanding that language, all have agreed that the hold- 
ing in Deutsche Bank was that the day of judgment, not 
the day suit was commenced, was the correct conversion 
date. 

And this court necessarily came to the same conclusion 
in its per curiam decision in Straehler v. Brownell, 100 
U. S. App. D. C. 394, 246 F. 2d. 675. The appellant there 
expressly argued in his brief (p. 17) against the applica- 
tion of the “judgment day’’ rule, urging that 


“The court below was in error when it found that 
the United States Supreme Court in the case of 
Deutsche Bank v. Humphrey announced the so-called 
judgment day rule.” 


Appellant there and in this regard expressly relied upon 
and quoted from the recommended decision of the Hear- 
\ y, *8In the dissenting opinion in Shaw, Savill, Albion & Co., Ltd. 
v. The Fredericksburgh, 189 F. 2d 952 (C. A. 2) it is stated 
(p. 960), “Commentators and lower court decisions are agreed 


that the reference to the moment when suit was brought was an 
inadvertence and what was meant was the date of judgment.” 
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ing Examiner in this very case. Implicit in the per 
curiam affirmance in Straehler was a rejection of ap- 
pellant’s argument and a holding that the day of judg- 
ment, or the day the claim was allowed, was the appro- 
priate date for converting into dollars a German cur- 
rency obligation arising under German law. See also 
International Sik Guild v. Rogers, U. S. App. D. C. 
, 262 F. 2d. 219, 224, where this Court pointed out 
that in Deutsche Bank the Supreme Court had used ‘the 
rate of exchange existing on the date of judgment.’ 
Reissner’s final argument, that the “judgment day” 
rule should not be employed because of the utter confu- 
sion which would allegedly result from determining the 
precise day. upon which the judgment becomes final, does 
not have the slightest merit. In suggesting in his brief 
(p. 24) that under the “judgment day’’ rule this Court 
must choose between November 5, 1957 (the date of the 
Deputy Director’s decision), December 23, 1957 (the date, 
under the Office of Alien Property Regulations,” that the 
claim was partially allowed by the Custodian), January 
23, 1959 (the date the District Court judgment was en- 
tered), or the date this Court renders its decision, he is 
simply erecting a straw man. There is no such problem. 
The “judgment day” rule, in respect of proceedings in- 
stituted in the district courts, requires the conversion 
to be made as of the date the district court judgment is 
entered whether that judgment is thereafter affirmed, 
modified or reversed. Paris v. Central Chiclera, 193 F. 
2d. 960, 963 (C. A. 5); Shaw, Savill, Albion & Co., Ltd. 
v. The Fredericksburgh, 189 F. 2d. 952, 953 (C. A. 2); 
Indian Refining Co. v. Valvoline Oil Co., 75 F. 2d. 797, 
800 (C. A. 7); Tillman v. Russo Asiatic Bank, 51 F. 2d. 
1023, 1026 (C. A. 2). Where, as here, the administrative 
agency is charged with the responsibility for making the 
determination, the “judgment day”’ is obviously the date 
such determination is made. In this case, that date was 


298 C.F.R. 502.23 (1956 ed.) 
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December 23, 1957*° when the Deutsche mark was worth 
23.799¢.52 

We have shown in Point I that Schering’s Reichsmark 
obligation to Reissner was RM 273,507 plus 4% interest 
thereon from March 1, 1937 and in Point IT that when 
the German Conversion Law of 1948 became effective the 
principal amount of the Reichsmark obligation was de- 
valued to DM 27,350.7. Since, as shown above, the ‘‘judg- 
ment day” rule is applicable here, Reissner’s foreign 
currency claim of DM 27,350.7 plus 4% interest thereon 
from March 1, 1937 must be converted into dollars at 
the rate of DM 1 equals 23.799¢. 


30 Counsel for the Government in the answer to Reissner’s com- 
plaint for review inadvertently used November 5, 1957, the date 
of the Deputy Director’s decision, as the conversion date. 


31 This was the average of certified noon buying rates in New 
York for cable transfers during the month of December 1957. 
Federal Reserve Bulletin, March 1958, p. 374. The average rate 
for the month of November 1957, according to the same table. 
was 23.800¢, substantially the same as for the following month. 
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CONCLUSION 


Whatever the amount in German currency to which 
Reissner may be held entitled, such amount should be 
converted into dollars at the “judgment day” rule rate of 
exchange, which in this case is the rate prevailing on 
December 23, 1957, or 23.799 cents per Deutsche Mark. 
Since it was not clear error for the Custodian to find (a) 
that the good will value of Reissner’s business in 1937 
was RM 273,507, and (b) that Reissner’s claim was an 
unjust enrichment claim subject to the German Conver- 
sion Law of 1948, therefore requiring the conversion of 
the RM 273,507 into DM 27,350.7, this Court should re- 
instate the Custodian’s allowance of Reissner’s claim in 
the amount of DM 27,350.7 with interest at 4% from 
March 1, 1937, converted at the rate of 23.799 cents per 
Deutsche mark. 


Respectfully submitted, 


DALLAS S. TOWNSEND, 
Assistant Attorney General, 
Director, 

Office of Alien Property 

GEORGE B. SEARLS, 

Max WILFAND, 


Attorneys, 
Department of Justice 


Attorneys for Appellees in No. 15,165 
and for Appellants in No. 15,166 
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SUPPLEMENT 


Section 34 of the Trading with the Enemy Act, 60 Stat. 
925, 50 U.S.C. App. 34: 


See. 34. (a) Any property or interest vested in or 
transferred to the Alien Property Custodian (other 
than any property or interest acquired by the United 
States prior to December 18, 1941), or the net pro- 
ceeds thereof, shall be equitably applied by the Cus- 
todian in accordance with the provisions of this 
section to the payment of debts owed by the person 
who owned such property or interest immediately 
prior to its vesting in or transfer to the Alien Prop- 
erty Custodian. No debt claim shall be allowed under 
this section if it was not due and owing at the time 
of such vesting or transfer, * * * Any defense to 
the payment of such claims which would have been 
available to the debtor shall be available to the Cus- 
todian, eee : 


(c) The Custodian shall examine the claims, and 


such evidence in respect thereof as may be presented 
to him or as he may introduce into the record, and 
shall make a determination, with respect to each 
claim, of allowance or disallowance, in whole or in 
part. 
° eo e 2 

(e) If the aggregate of debt claims filed as pre- 
scribed does not exceed the money from which, in 
accordance with subsection (d) hereof, payment may 
be made, the Custodian shall pay each claim to the - 
exteht allowed, and shall serve by registered mail, 
on each claimant whose claim is disallowed in whole 
or in part, a notice of such disallowance. Within 
sixty days after the date of mailing of the Custo- 
dian’s determination, any debt claimant whose claim 
has been disallowed in whole or in part may file in 
the District Court of the United States for the Dis- 
trict of Columbia a complaint for review of such 
disallowance naming the Custodian as defendant. 
Such complaint shall be served on the Custodian. 
The Custodian, within forty-five days after service 
on him, shall certify and file in said court a tran- 
seript of the record of proceedings in the Office of 
Alien Property Custodian with respect to the claim 
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in question. Upon good cause shown such time may 
be extended by the court. Such record shall include 
the claim as filed, such evidence with respect thereto 
as may have been presented to the Custodian or 
introduced into the record by him, and the determina- 
tion of the Custodian with respect thereto, including 
any findings made by him. The court may, in its 
discretion, take additional evidence, upon a showing 
that such evidence was offered to and excluded by 
the Custodian, or could not reasonably have been 
adduced before -him or was not available to him. 
The court shall enter judgment affirming, modifying, 
or reversing the Custodian’s determination, and di- 
rene payment in the amount, if any, which it finds 
ue. 
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CLAIMS SECTION EXHIBIT 5 


Substance (as invoiced) : ANTICOMAN. 
Port No.: NY 4. 


Analysis: No analysis made. Previous importation 
noted on S.A. card 4711. Sample consists of about 60 
compressed tablets which together with two circulars are 
contained in a tin box which is embossed. Unlike NY 
25233 the box labeling does not contain the word “anti- 
diabeticum”. However, the circulars, although they do 
not mention the disease name directly, obviously claim 
unwarranted “cures” for the product. Detention and 
possibly refusal of entry is suggested. 


T. N. Bennett, 9-22-32 


October 27, 1932: Sraremenr or Conprmions TO BE 
FULFILLED: 


This importation, having been found to be misbranded 


in violation of the Federal Food and Drugs Act, is to be 
returned to the shipper through the Parcel Post Division, 
as a prohibited importation. 

Nov. 18, 1932 


STATION REPORT 
Experimental Purposes 


Port No.: NY 4. 
Label: Awricoman. 
Broker/Constgnee: Fred Wetzel. 
Marks (quantity and value): #275—1 parcel. 
Shipper/Manufacturer (address) 2 --------eneene-nennnn-n--- 
Cons. Invoice (place) (no.) (date consulated) : 
Sample Taken (date) : 9-16-32. 

(date importer notified) 
Steamer: Columbus. 
Entry No./I. T. No. (port): Parcel post. 
Action (date): Det. 9-23. 
Place of Production (is dec. of shipper lacking): —_ 
Results of Analysts: 
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MisBraNDED: since the package contains statements re- 
garding the curative or therapeutic effect of the article 
or its ingredients which are false and fraudulent. 


To F. & D. Apm., Nov. 7, 1932, C.O.D. 


Received Nov. 17, 1932, Import Office 
Fre Iurorr Orrice Indexed 
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Fre Import Orrice Indexed 
FOOD AND DRUG ADMINISTRATION 


Anticoman 
File with NY 4 


Mar. 18, 1933 


Inport OFFICE: 


Doctor Joslin stated that the preparation “Anticoman” 
would be of no benefit in the treatment of diabetic coma, 
that the quotations are from about third-rate medicai 
journals and that the better class of physicians and jour- 
nals in Germany do not consider this product meritorious. 

It is therefore suggested that if future importations are 
offered, the preparation should be given careful consider- 
ation. 


Very truly yours, 
/s/ F. J. Callen 


F. J. Curztzn, M. D. 
Chief, Drug Control. 
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Exurorr P. Josurx, M.D. Office Hours by Appointment 
Howazp F. Roor, M. D. Telephone 
Prisca Wurtz, M. D. 

ALEXANDER Mazsie, M. D. 


81 Bay State Road 
Boston 
March 6, 1933 


File with NY 4—Anticoman 
Dr. F. J. Cullen, 

Chief Drug Control 

Dept. of Food Administration 
Washington, D. C. 


My dear Dr. Cullen: 


I am sending you all the pamphlets I have about Anti- 
coman. In addition I am copying off for you a quotation 
from a publication which might escape your notice. 


I think also that I have seen several unfavorable com- 
ments about Anticoman in the German literature and I 
suspect that it is a fraud, pure and simple. 


Sincerely yours, 
/s/ Eliott P. Joslin 


Encs. 
NHB 
Dic. Mar. 4 


From “PRODUKTIVE DIABETIKERFURSORGE”’ 
by Prof. Dr. Alfred Lublin and Dr. Robert Kroner, 
Medical Assistants of the University Clinic and 
Polyclinic, Greifswald, with an introduction by Prof. 
Dr. Gerhardt Katsch, Director of Medicine in the 
University Clinic and Polyclinic, Greifswald. 1932. 
Georg Thieme, Verlag, Leipzig. Page 73. 

Specific knowledge regarding the earliest of the sub- 
stitute preparations for insulin, the “Anticoman”, are not 
available, but since this remedy contains synthalin (de- 
cadimethylguanidid) as active ingredient, the same limi- 
tations relative to indications as those in force for 
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synthalin must also hold good for the use of “Anticoman”. 
Unfortunately the name “Anticoman” must at once have 
a misleading effect. We can give an example of the 
serious consequences of a false statement of the indica- 
tions for the use of ‘‘Anticoman’”’. 

A 19 year old patient (J.—No. 174) who had been 
treated in a diabetic home was dismissed as little im- 
proved. Notwithstanding the high insulin dosage of 96 
units with a diet which contained 136 g of carbohydrates, 
the patient excreted 42 g¢ of sugar and also acetone at 
the time of his discharge. A few days after the patient 
was discharged from the diabetic home, the full insulin 
dosage was replaced with “Anticoman” by the family 
physician. On the evening of the same day and in the 
deepest coma the patient was committed to a clinic. Only 
after a number of days and with the aid of large doses 
of insulin and excitants was it possible to rescue the 
patient from his dangerous coma. 


AW 
3/11/33 


From PRODUKTIVE DIABETIKERFURSORGE 
by Prof Dr. Alfred Lublin and Dr. Robert Kroner, 
Assistenten der Medizin, Universitatsklinik und Poli- 

inik, Greifswald, mit einem Geleitwort von Prof. 
Dr. Gerhardt Katsch, Direktor der Medizin, Univer- 
sitatsklinik und Poliklinik, Greifswald. 1932. Georg 
Thieme, Verlag, Leipzig. Page 73. 

“Higene Erfahrungen uber das jungste der Insulin- 
ersatzpraparate, das, “‘Anticoman”, stehen uns nicht zur 
Verfugung. Da dieses Mittel jedoch als wirksamen 
Bestandteil Synthalin (Dekadimethylguanidid) enthalt, 
muBte fur die Anwedung des, “Anticoman” die gleiche 
Indikationseinschrankung gelten wie fur das Synthalin. 
Bedauerlicherweise muB jodoch der Name “Anticoman’’ 
geradezu irrefuhrend wirken. Wir sind in der Lage, ein 
Beispiel fur die schlimmen Folgen einer falschen Indika- 
tionsstellung bei der Verwendung des “Anticoman” anzu- 
fuhren: 
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“Bine 19 Jahre alte Kranke (J.—Nr. 174), die im 
Diabetikerheim behandelt worden war, wurde als wenig 
gebessert entlassen. Die Kranke schied bei der Entlas- 
sung trotz der hohen Insulindosis von 96 Einheiten bei 
einer Kost, die 136 g Kohlenhydrate einthielt, 42 a Zucker 
und auch Azeton aus. Zu Hause wurde seitens des Hau- 
sarztes wenige Tage nach der Entlassung der Patientin 
aus dem Diabetikerheim die volle Insulindosis durch 
“Anticoman” ersetzt. Bereits am Abend des gleichen 
Tages wurde die Kranke in tiefstem Koma einer Klinik 
augewiesen, in der es erst nach Tagen und unter Zahil- 
fenahme groBer Insulindosen und Exzitantien gelang, die 
Kranke aus der Komagefahr zu befreien.” 


The above is most important. 


/s/ EPS 
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Substance (as invoiced) : ANTICOMAN. 
Port No.: Balt. 263. 
Analysis: See S.A. ecard No. 4711-a. 


To F. & D. Apm., Mar. 29, 1934 


Importer appeared and requested permission to recon- 
dition this shipment by destroying the circulars in the 
importation. This permission is granted. The circulars 
will be destroyed by the Deputy Collector of Customs at 
the Post Office. As soon as this is done, regular release 
will be issued. 

No Portion or THE SHipment SHoutp BE Usep UNTIL 
Suc Retease Has Issuzp. 


10/20/33. Above conditions having been complied with, 
shipment was delivered to consignee on 10/17/33. 

Port No.: Balt. 263. 

Label: “Anticoman Pance.-Ferm. (Lipase). Nate. 
Puospx. Acm. Tart. DexkaMETHYLENDIGUANID TABLETTE 
0.175 Awnricoman GmbH Bertrox Hatensee” (on tin box) 

Broker/Consignee: Mrs. Anna Baer, 3515 Fairview 
Ave., Baltimore, Md. 

Marks (quantity and value) : 2 boxes. 

Shipper/Manufacturer (address): Paul Buoshand, Ger- 
many. 

Cons. Invoice (place) (no.) (date consulated) : None. 

Sample Taken (date) : 10/10/33. 

(date importer notified) 10/10/33. 

Steamer (date of entry): U. S. Mail, 10/10/33. 

Entry No./I. T. No. (port) : Baltimore. 

Action (date): detained 10/10/33. 

Place of Production (is dec. of shipper lacking) : 
Germany. 

Results of Analysis: 

Mispranvep: Bears false and fraudulent therapeutic 
claims. 


Received Mar. 30, 1934, Import Office. 
Fire Import Orrice Indexed 


41 


Substance (as invoiced) : ANTICOMAN. 
Port No.: SL 741. 


Analysis: No analysis made. Action in accordance with 
Sherley Amendment Card No. 4711-a. 


Conclusions of analyst cert. Recommendation approved. 
May 8, 1937. Att. Chief, Central District. 


5/11/37. Muspzanpep: Labeling bears false, mislead- 
ing and fraudulent therapeutic claims. 

Srarement or Conprrions To BE Furritep: This prod- 
uct is grossly misbranded in violation of the Federal 
Food and Drugs Act and is therefore refused entry. The 
Postal authorities are hereby notified by a copy of this 
notice to return this parcel to the sender as a prohibited 
importation. 


5/27/37. Frsau Action: U. S. Customs Mail Bureau 
notified this office that this shipment was returned to the 
sender under date of May 15, 1937. File therefore closed. 


/s/ A. EB. Lowe 
A. E. Lowe, 
Chief, St. Louis Station. 


Port No.: SL 741. 

Label: Anticoman (Identical with that quoted in Sher- 
ley Amendment Card No. 4711-a.) 

Consignee: E. T. Laubscher, Laredo, Texas. 

Marks (quantity and value): 1 letter package contain- 
ing 1 box pills—Addressed. 

Manufacturer (address): Anticoman, G.m-b.H., Berlin, 
Germany. 

Cons. Invoice (place) (no.) (date consulated): None. 

Sample Taken (date) : 5/10/37. 
(date importer notified) 5/11/37. 

Steamer (date of entry): Parcel Post 5/10/37. 

Entry No./I. fT. No. (port) : Mail, St. Louis. 

Action (date) : Detained 5/11/37. 
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Place of Production: Germany. (is dec. of shipper 
lacking): Yes. 


Results of Analysts: 


MispeanDeD: Labeling bears false, misleading and fraudu- 
lent therapeutic claims. 


Received June 1, 1937, Import Office. 
Fire Import Orrice Indexed 


Substance (as invoiced): Anticoman (Antidiabeticum). 

Port No.: NY 25233. 

MispeaNnDeD: Since the label bears statements regarding 
the curative or therapeutic effect of the article or its in- 
gredients which are false and fraudulent. 

Port No.: NY 25233. 

Label: Anticoman (Antidabeticum). 

Broker/Constgnee: H. Tanscher. 

Marks (quantity and value) : 1 Pkg. 

Shipper/Manufacturer (address): Anticoman. 

Cons. Invoice (place) (no.) (date consulated) : 
Hamburg. 


Steamer (date of entry) : Deutschland. 

Entry No./I. T. No. (port): PP. 

Action (date): det. 12/15/31. 

Place of Production (is dec. of shipper lacking): Yes. 

Analysis: 

Sample consisted of one package containing about 9 ozs. 
of the tablets. No SA. card. Composition given in label- 
ing. The only printed matter with this package is the 
carton top. Sample was taken because there was a ques- 
tion as to whether product could properly be called 
“Antidiabeticum.” 

Received Dec. 24, 1931, Import Office 
JAR 12/15/31 


Fire Terorr Orrice Indexed 
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Unsrrep States DEPARTMENT oF AGRICULTURE 
Food and Drug Administration 
Washington, D. C. 


Import Office 
July, 27, 1932 


Mr. S. George Fremont, Trade Adviser, 
American Chamber of Commerce in Germany, 
Freidrich Str. 59-60, 

Berlin W S, Germany. 


Dear Sir: 


I have your letter of July 3, 1932, transmitting for 
comment a revised circular proposed for use with ship- 
ments of the product “Anticoman’’ to this country. You 
request our comments upon this proposed circular in 
connection with the requirements of the Federal food and 
drugs act. You refer to our letter of March 2 addressed 
to the Globe Shipping Company, New York, commenting 
upon labeling formerly submitted in connection with this 
product. 


I note that the circular which you now submit repre- 
sents a revision of that discussed in our letter of March 2. 
However, this new circular conveys practically the same 
representations and promises of benefit as the previous 
one to which objection was made. As indicated in our 
letter to the Globe Shipping Company, the consensus of 
medical opinion in this country would not hold that a 
product of the declared composition would constitute an 
adequate treatment for diabetes. Consequently, any rep- 
resentations or statements in the labeling that convey the 
impression that the article constitutes a treatment or cure 
for that condition are considered unwarranted and when 
used with shipments to this country constitute misbrand- 
ing in violation of the food and drugs act. Shipments 
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presented under such representations necessarily would 
be denied entry under Section 11 of the act. 


Very truly yours, 


A. L. Tayzor, 
Acting Chief 


CC ELD. 
CC Drve Contzo:. 
RSE -fwm 
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Uxrrep Srares DeparTMent oF AGRICULTURE 
Food and Drug Administration 
Washington, D. C. 


N.Y. 25233 
Anticoman 
Import Office 
Mar. 2, 1932 
Globe Shipping Co., 
11 Broadway, 
New York, N. Y. 


Gentlemen: 

I have your letter of February 20, 1932, transmitting a 
sample of the product Anticoman, together with a copy 
of a letter dated February 4, 1932, from S. George Fre- 
mont of the American Chamber of Commerce in Germany. 
Request is made for authority or permit number to allow 
the entry into this country of shipments of this product. 
There was also submitted a certificate of analysis and a 
statement indicating that the product is permitted sale 
in Germany. 


Careful consideration has been given the materials sub- 
mitted. As you probably know, under the food and drugs 
act the Administration does not have authority to ap- 
prove labels nor to pass upon products except at the time 
shipments are offered for entry. However, when samples 
are submitted together with complete information regard- 
ing ingredients, the Administration is glad to comment 
on such material submitted pointing out features which 
might be considered contrary to the requirements if used 
with shipments to this country. In the case of the prod- 
uct in question, information regarding the ingredients 
has been furnished. The box label bears simply the name 
of the product, a list of the ingredients, and the name of 
the manufacturer. Regarding this we have no special 
comment to offer. The circular, which is contained inside 
the box, however, refers to this preparation as an effec- 
tive and completely harmless remedy for diabetes. The 
preparation is held forth in this circular as an adequate 
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treatment and as an effective substitute for the recognized 
insulin treatment. The consensus of medical opinion in 
this country would not hold that a product of the com- 
position indicated for this one would constitute adequate 
treatment for this condition. The representions made 
in the circular therefore would be considered unwarranted 
and would render the product seriously misbranded in 
violation of the food and drugs act if used with ship- 
ments offered for entry into this country, and under such 
representations entry necessarily would be denied. I may 
add that products of this type are considered potentially 
dangerous except as used under most careful clinical 
control. 


For the information and use of your correspondent I 
am enclosing copies of our publication S.R.A., F.D. No. 1, 
which contains the text of the food and drugs act and 
regulations for its enforcement. Sections 7 and 8, pages 
17 and 18, define adulteration and misbranding, while 
Section 11, page 19, deals with imports. I am also en- 


closing copies of our circular C.R. 17-G, which contains 
information on the provisions of the act and rulings 
relative to drugs and medicinal products. Paragraphs 4 
to 7 discuss the labeling of medicinal products, while 
paragraph 8 enumerates certain ingredients that if pres- 
ent in an article are required to be declared upon the 
label. You will note also that the act makes no require- 
ments regarding permits or license to sell. 


Very truly yours, 


Enclosures 
CE 17-G (2 copies) 
Copy of this letter 
RSR mp 
2 Copy to Eastern District 
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EXCERPT FROM PAGES 42-43 of REISSNER’S 
OPENING BRIEF BEFORE HEARING 
EXAMINER 


The measure of damages must be caleulated in accord- 
ance with the German Civil Code hereinbefore referred 
to. The damages must be measured in terms of the value 
of the business at the time of the taking, in 1937. There 
are two major components in the value of a business, Le., 
the tangible and intangible assets, — the latter of which, 
in the larger sense, is often referred to as good will. 
It is actually the thing which makes a business “tick”. 
With respect to the tangibles of the Anticoman business, 
in the interest of simplifying matters, the claimant is will- 
ing to assume that the consideration Schering paid for 
the tangibles was a reasonable equivalent therefor. 

However, with respect to the good will, Schering 
through Dr. Fischer, in Exhibit H, admitted that no con- 
sideration was paid for the same and that the name 
itself was worth between RM 150 to RM 200 thousand. 
See answer to question 35 thereof. 

The claimant seriously disputes this evaluation of good 
will as being grossly inadequate. It contends that in 
light of the fact that no impartial and competent ap- 
praisal of the value of the business was made at the 
time of the taking, the value, however, can be fixed retro- 
spectively by calculating the benefits Schering derived 
from the business in the form of profits. Schering con- 
cedes that it made impressive sums through the operation 
of the business, but the claimant contends that the actual 
moneys made by Schering were far in excess of the fig- 
ures submitted by Schering itself. Again, may it be 
emphasized that the moneys to be paid to Reissner, under 
German law, were due at the time of the taking, and, 
therefore, was due and owing prior to the vesting since 
it arose out of a transaction which took place approxi- 
mately five years before the said vesting became effective. 


48 


EXCERPT FROM PAGES 10-11 of REISSNER’S REPLY 
BRIEF BEFORE HEARING EXAMINER 


POINT II 


What Rights Accrued To Anticoman 
As Against Schering By Reason Of 
The Invalidity Of The Contract? 


If the contract was void, Schering was, from the begin- 
ning, unjustly enriched by receiving Anticoman’s business, 
and under a duty to restitute it (Secs. 812 ff. of the Ger- 
man Civil Code). Since Schering had, from the incep- 
tion, knowledge of the reasons of invalidity, and acted 
contra bonos mores in accepting the business (Sec. 819 
of the German Civil Code), its liability to return the 
business is governed by Sec. 818, 4th par. of the German 
Civil Code, i.e., Schering was, from the inception, under 
@ duty to compensate Anticoman for the loss of its busi- 
ness in accordance with the general rules of German 
law relating to the payment of damages, which rules 
apply equally to damages arising from breach of con- 
tract, torts, or any other reason. What matters is the 
value of the business at the time of transfer, which value 
contains, of course, in the form of good will, the potential 
future development. This can be ascertained not only 
from the development of the business prior to the sale, 
but also from the subsequent development, since it is 
certain that under the experienced management of Mr. 
Reissner the business would have developed at least as 
favorably as it did under Schering’s management. 

While Schering may have had some advantages on the 
ground of its being so vast a concren, on the other hand, 
these advantages were quite limited, since Schering did 
not sell the product under its name. Furthermore, Scher- 
ing sold a competitive product, Synthalin, which fact 
certainly did not have a favorable influence upon the 
development of Anticoman sales. It is therefore believed 
that under Reissner’s management, the Anticoman sales 
would have increased even more than they did under 
Schering’s management. Nevertheless, claimant’s brief, 
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in evaluating the claim, accepts the volume of business 
done by Schering after the sale as a proper indication 
for ascertaining the value of the business at the time 
of its transfer to Schering. 


EXCERPT FROM PAGES 3435 of REISSNER’S 
MEMORANDUM OF LAW BEFORE THE DIRECTOR, 
OFFICE OF ALIEN PROPERTY 


The formula for valuing the business recommended by 
the Chief Hearing Examiner on page 39 of the Decision 
is proper. This method or figure has not been attacked 
by the Claims Section. 

The Chief Hearing Examiner valued the net assets of 
the claimant’s business as of March 1, 1937 at RM 273,507. 
This valuation is based on the minimum profit figure of 
RM 426,807 submitted by Schering, before crediting it 
with the sum of RM 153,300 paid. 

The figure of RM 654,631, suggested by claimant to be 
substituted for RM 426,807 selected by the Chief Hearing 
Examiner, is arrived at as follows: 


Whereas the Chief Hearing Examiner took the gross 
sales subsequent to the purchase of the business and 
then calculated the gross profits by taking the lower 
percentage figure as submitted by Schering, namely, 29.8, 
the claimant suggests that the gross sales figure should 
be multiplied by 45.1%, the profit percentage which was 
applicable to the gross sales in 1938. This higher per- 
centage figure should be applied to the years subsequent 
to 1938 because there has been no indication by Schering 
that the sales should be burdened with any. higher actual 
sales and production costs. In any event, if the Director 
is not persuaded with respect to whether the higher or 
the lower percentage figure should be accepted, it may 
appear proper to him that he should take a compromise 
figure midway between the 29.8 profit percentage and the 
45.1 profit percentage. 

In Claimant’s Exceptions, claimant further suggested 
that the Chief Hearing Examiner improperly failed to 
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credit Reissner with the price of the tangible assets which 
Schering obtained at the time of the transaction, namely, 
RM 150,000. 

A close reading of the Recommended Decision indicates 
that the Chief Hearing Examiner gave all of the assets 
(p. 39) at the time of the transfer a valuation equal to 
the minimum profit figure submitted by Schering of EM 
426,807. It would appear to the claimant that the Chief 
Hearing Examiner could not have intended to include the 
tangible assets valued at RM 150,000, even though the 
language of the Recommended Decision does speak of 
“all the assets.’ 


EXCERPT FROM PAGES 9-13 of REISSNER’S 
GERMAN LAW MEMORANDUM FILED WITH 
THE DISTRICT COURT 


Principles Governing the Assessment of Damages 


It remains to indicate the principles which, under Ger- 
man law, govern the assessment of damages under the 
“general provisions”, applicable, as demonstrated in the 
present case, because of the reference in Section 818, 
para, 4. 

It has been shown that Schering is to be treated as a 
debtor in default. Under the controlling provision of 
Section 286 (BGB), “the debtor has to restore to the 
creditor the damage caused by the default (Verzug).”’ 
For the manner and modality of the restoration of dam- 
age, the principles of the sections 249 ff. (BGB) are 
applicable.* This means that the debtor must restore 
the state of affairs which would exist without the default. 

As in all cases of assessment of damages, especially 
in the ease of going business concerns, the exact compu- 
tation of the damages to be awarded under this principle 
leaves some room for differing valuations, and for a 
measure of discretion. This applies no doubt to the 
assessment of the profits made by Schering after the 
taking over of the Reissner business, but I do not con- 


13See RGR Kommentar, 10th ed., para. 286, note 2. 
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sider this within my province. While there may be differ- 
ences on the details of evaluation, there is little doubt 
about the legal principles governing the assessment. The 
principle elaborated by numerous decisions of the former 
German Supreme Court is that “the economic situation 
of the creditor, as it would have developed if the debtor 
had behaved properly, must be compared with the situa- 
tion as it has developed after the action which has caused 
the injury.”** In the estimate of the economic con- 
ditions as they would have developed without the injuring 
action, common experience regarding the likely behavior 
of the injured party must be taken into account.“ Tem- 
porary conditions arising from a depression or other 
emergencies are ignored. It has, for example, been held 
by the German Supreme Court,’* that, in measuring the 
damages for a person whose capacity to earn is the 
economic asset in question, the full earning capacity must 
be taken as a basis even if the claimant at the time of 
the injury was in a momentarily less favorable earning 
position. Full reparation is to be made for a destroyed 
building which has normally been let to tenants, even if 
at the time of the destruction, some parts of the building 
were actually not let.” 

It follows from this that, under Sections 249 ff., 286 
(BGB), as applicable in the present case, the value of 
the business of Reissner at the time of the taking over 
by Schering must be assessed as a going concern, under 
disregard of any specially favorable or unfavorable cir- 
cumstances. The controlling provisions are Sections 251 
and 252 (BGB). The former lays down that “in so far as 
restitation is not possible or not sufficient to compensate 
the creditor, the debtor must compensate the creditor in 


14RGR Kommentar, 10th ed., para. 249, note 12 (at p. 474) 
with references to the controlling decisions. 


15See, among many other decisions, RG 165, 260 and RGR 
Kommentar, loc. cit. 


16 RG in J. W. (1911), 584. 
17 RGR Kom., op. cit., at p. 476. 
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money”. The latter lays down that “the damage to be 
made good comprises also lost profits (entgangener Ge- 
winn). As lost is to be considered any profit which, 
in the ordinary course of events or according to the 
special circumstances, in particular according to prepa- 
rations and provisions made, could have been expected 
with probability.’’ 

While these provisions leave some measure of discre- 
tion to the Court which, indeed, by Section 287 of the 
German Code of Civil Procedure is directed “to decide 
under consideration of all circumstances, in its free con- 
viction . . . how high the damage or an interest to be 
made good is .. .,” the general meaning of the controlling 
sections of the Civil Code has been worked out by the 
courts and the commentators with fair unanimity. 

In the first place, damage is not confined to the value 
of physical things. Sections 249 ff. are drafted in general 
terms. “What is to be restored is, in the sense of the 
law, the full damage suffered by the injured party, in- 
cluding lost profits (Section 252); thus the full interest 
is to be compensated for, but not, as is provided in other 
parts of the law (Sections 102, 256, 290) only the value 
of the damaged commodity as such.’’* 

In the case of a business concern, damages are clearly 
to be divided into the following components: (a) physical 
assets, such as buildings and merchandise; (b) intangible 
assets, such as trademarks, patents and, where the value 
is not already comprised in the valuation of the trade- 
mark, the “goodwill” as embodied in the name of the 
firm or the product; (c) in addition, Section 252 clearly 
directs compensation for lost profits. It further directs 
the assessment of these profits in accordance with a 
probable course of events. Profits made by the obligee 
are not as such relevant.” The determining factor is the 
profit which the injured party, had he been left un- 


18 RGR Kom., op. cit., note 3 to Section 251, quoting a series of 
Supreme Court decisions. 


19 Palandt, op. cit., Section 252, note 2. 
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touched, would in all probability have made. In that 
respect, the profits made by Schering, through the utili- 
zation of a business and a well-established product which 
they continued to sell on the same basis, is, of course, 
an indication, though not an absolutely conclusive one, of 
the profits which Reissner would have made had he 
continued to operate his business. In the assessment of 
such lost profits, different German courts might well 
differ somewhat as between various figures given by 
Schering and Reissner respectively; there can, however, 
be no doubt that whatever the figure finally arrived at by 
the Court, “in the free evaluation of the circumstances” 
(Section 287 Code of Civil Procedure), the net profit 
which Reissner could in all probability have made during 
the period in which he was deprived of his business by 
the injurious action, has to be awarded to him as 
damages. 

It is certainly correct to hold, in the light of the above- 
quoted decisions, that the plaintiff, if he had not been 


forced to make the sale by the circumstances prevailing 
at the time, would have behaved like a reasonable busi- 
nessman, continuing to run the business as a profitable 
concern, and using any capital and income in accordance 
with the principles of a prudent businessman. 
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JURISDICTIONAL STATEMENT 


In accordance with Section 34 of the Trading with the 
Enemy Act, as amended (60 Stat. 925, 50 U.S.C. App. 


(1) 


2 


34), Max Reissner on February 24, 1948 filed a notice 
of claim with the Alien Property Custodian? to obtain 
the payment of $613,800 plus interest thereon from March 
1, 1937 from the vested assets of Schering-Kahlbaum A. G. 
(hereinafter called “Schering”), on the ground that Scher- 
ing was indebted to him in that amount as of the time 
of the vesting of Schering’s American assets under Vest- 
ing Order No. 2683, dated November 30, 1943 (T. 1-4A). 
The Deputy Director of the Office of Alien Property? on 
November 5, 1957, following a hearing before a Hearing 
Examiner in 1954 and the filing of exceptions to the ree- 
ommended decision of the Hearing Examiner (J. A. 16-70; 
T. 110-124), allowed the claim in part (J. A. 70-73). This 
allowance became final on December 23, 1957 when Reiss- 
ner was advised that the Attorney General had deter- 
mined not to review the decision (T. 128). 

On December 28, 1957, in accordance with Section 34(e) 
of the Trading with the Enemy Act (hereinafter called 
“the Act”), Reissner filed a timely complaint for review 
of the Deputy Director’s determination in the United 
States District Court for the District of Columbia (J. A. 
5-9). The District Court by order and judgment filed 
January 23, 1959, modified the Deputy Director’s deter- 
fination and allowed the claim in the amount of $82,134.23 
plus 4% interest thereon from March 1, 1937 (J. A. 12-14). 

Reissner noticed his appeal from the District Court’s 
order and judgment on March 20, 1959 and the Custo- 
dian and the Treasurer of the United States noticed their 
appeals on March 23, 1959 (J. A. 14-15). 


? Record references preceded by the letter “T” refer to the 
pages of the transcript of the record of proceedings in the Office 
of Alien Property and those preceded by the letters “S.T.” to 
the pages of the stenographic transcript of the testimony. 


*¥For delegation of authority, see 20 Fed. Reg. 7458 (Oct. 6, 
1955) and 21 Fed. Reg. 1741 (Feb. 24, 1956). 
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The jurisdiction of this Court is invoked under the 
Act of June 25, 1948 (62 Stat. 928, 28 U.S.C. 1291). 
Pursuant to motion of the parties and order of this Court, 
the appeals have been consolidated for briefing. 


COUNTER-STATEMENT OF THE CASE 


A. The Facts 


Reissner, admittedly an eligible debt claimant under 
Section 34 of the Act (S.T. 14; Cl. Ex. A), was the bene- 
ficial owner of all the stock of Anticoman GmbH, a Ger- 
man limited liability company organized in the latter 
part of 1930 for the purpose of producing and selling 
pharmaceutical preparations (S.T. 24; Cl. Ex. A). Its 
sole product was a patent medicine called “Anticoman” 
which purported to be an oral remedy for diabetes 
(S.T. 62-69, 124; Cl. Ex. A; Cl. Sec. Ex. 44). 

From the time of its organization to 1936, Reissner 
developed Anticoman’s business in Germany and various 
foreign countries primarily through advertising addressed 
to the medical profession (S.T. 67-73; Cl. Exs. L, M; 
Cl. Sec. Ex. 44). Efforts to penetrate the American 
market, however, proved unsuccessful, since the Pure 
Food and Drug Administration consistently refused to 
permit the importation of “Anticoman” because it was 
found to be misbranded in that its labels contained false 
and fraudulent curative and therapeutic claims (Supp. 
pp. 34-46).* 

In the Fall of 1936, Reissner, because of Nazi dis- 
criminatory laws, decided to sell his business. His first 
asking price was RM 650,000. Since no one was found 
interested at that price, Reissner, upon the advice of a 
banker and one of his trusted business associates, re- 
duced his asking price to RM 450,000 (J. A. 77). After 


4The Government requested that all of Claims Section Ex. 5 
(except for German language text) be printed in the Joint Ap- 
pendix. Apparently because of inadvertence, only the first page 
of this exhibit was printed. Accordingly, the complete exhibit is 
reprinted at pp. 34-46 of the Supplement to this brief. 
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three firms were approached without success to buy the 
business at that price, Schering, a well-known, estab- 
lished and successful pharmaceutical house in Germany, 
was requested by an intermediary to see whether it was 
interested in the purchase for RM 300,000 (J. A. 77-78, 
114). Schering sent one of its employees, a Dr. Herbert 
Stoll, to look into the matter (S. T. 73). Dr. Stoll, after 
talking with Reissner and his close business associates 
and after examining Anticoman’s books and records, sub- 
mitted a report in January 1937 to Schering analyzing 
the value of the business (S. T. 91, 109; J. A. 111-122). 

On March 1, 1937, Anticoman entered into a contract 
of sale with Schering. Under the contract, Anticoman 
sold all of its assets to Schering except RM 23,442 in 
cash and deposits, and RM 119,157 in accounts receivable 
(J. A. 23, 120). Schering paid RM 150,000 for Anti- 
coman’s tangible assets (J. A. 23, 24). It also assumed 
Anticoman’s obligations to the owner and licensor of the 
patents under which Anticoman was produced (J. A. 24), 
which it subsequently discharged through the payment of 
RM 3,300 (Cl. See. Ex. 17 B). It is conceded that Scher- 
ing paid nothing for the good will value of the business 
though it appears that in its judgment that asset may 
have been worth RM 150,000 - RM 200,000 (J. A. 95).¢ 

Schering produced “Anticoman” through one of its 
subsidiaries for a few years following the purchase (J. A. 
97). By the end of 1942, all German hospitals had dis- 
continued its use because of resistance in professional 
circles and newly gained scientific knowledge as to its 
harmful effects (J. A. 108-110). As a consequence and 
following German governmental threats to ban its pro- 
duction, Schering discontinued the mannfacture of “Anti- 
coman” (J. A. 97, 101, 102, 108-110). 


*The nominal purchaser of the business was Dr. Neumann, 
GmbH, one of Schering’s wholly-owned subsidiaries acting for its 
parent company (CI. Sec. Ex. 17A; J. A. 72, 91, 92). 


© After the March 1, 1987 transfer, Anticoman was dissolved 
and was removed from the Commercial Register (J. A. 26) and 
Reissner succeeded to Anticoman’s rights against Schering. 
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B. The Deputy Director’s Decision 


The Deputy Director’s partial allowance of the claim 
was predicated on the following findings and conclusions: 


1. The March 1, 1937 transfer of Anticoman’s assets 
to Schering was null and void under Section 138 of the 
German Civil Code as a transaction contra bonos mores 
(J. A. 40, 71). Under German law Reissner had an elec- 
tion to sue Schering in tort for damages suffered by 
him as a consequence of its tortious conduct, or in quasi- 
contract for unjust enrichment for the return the assets 
transferred or, if such return was impossible, for their 
value (J. A. 71; S. T. 194, 195; T. 9, 77-78). Because 
Reissner’s claim was asserted in quasi-contract rather 
than in tort, it was cognizable under Section 34 of the 
Act as a debt due and owing to Reissner at the time 
Schering’s property was vested in 1943 (J. A. 71). 

2. Since the assets acquired by Schering could not be 
returned in kind, Schering, under German law, became 
indebted to Reissner for the March 1, 1937 value of such 
assets minus the RM 150,000 paid by Schering to Reissner 
and the RM 3,300 paid to the licensor of the Anticoman 
patents (J. A. 48, 49, 71). The principal amount found 
to be due and owing as of March 1, 1937 was RM 273,507 
(J. A. 71). Since Schering’s obligation in quasi-contract 
for unjust enrichment arose on March 1, 1937, interest 
was allowed from that date at 4% in accordance with 
German law (J. A. 47-49, 71).” 

3. Schering’s Reichsmark indebtedness to Reissner, as 
a claim in quasi-contract for unjust enrichment rather 
than in tort for damages, was subject to the German Con- 
version Law of 1948 which provided that Reichsmark 
debts or claims were to be converted into Deutsche Marks 
at the rate of RM 10 equals DM 1. Therefore Schering’s 
obligation to Reissner in June 1948 when the Conver- 
tion Law became effective, was found to be DM 27,350.7 


™The Deputy Director adopted the Hearing Examiner’s find- 
ings in respect of the matters set forth in paragraphs 1 and 2 
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plus 4% interest thereon from March 1, 1937 (J. A. 71, 
72). 

4. Since Reissner’s claim arose under German law, 
was expressed in German currency and was payable in 
Germany, under the “judgment day” rule of Deutsche 
Bank v. Humphrey, 272 U. S. 517, it was convertible into 
dollars at the rate of exchange in existence on December 
23, 1957 when the allowance became final (J. A. 72, 73)! 


C. The District Court Decision 


The District Court on review, in a short unreported 
memorandum opinion held (J. A. 12): 


1. Schering’s indebtedness to Reissner was RM 273,507. 

2. The German Conversion Law was inapplicable. 

3. The date for converting the German currency obli- 
gation into dollars was February 24, 1948 when Reiss- 
ner’s claim was filed with the Custodian. 


The order and judgment entered on January 23, 1959 
found that the rate of exchange on February 24, 1948 or 
the nearest date thereto when a free rate of exchange 
was quoted was 3.33 marks per dollar (approximately 
30 cents per mark), and directed defendants to pay plain- 
tiff $82,134.23 with interest at 4% thereon from March 
1, 1937 (J. A. 13, 14). 


STATUTE INVOLVED 


The relevant portions of Section 34 of the Trading 
with the Enemy Act are set forth in the Supplement to 
this brief. 

STATEMENT OF POINTS 
It is the position of the appellants in No. 15,166 that: 


1. The District Court erred in overturning the Cus- 
todian’s finding that the German Conversion Law of 1948 
was thapplicable. 


* The rate of exchange as of December 28, 1957 was DM 1 
BO. nue CEederal Reserve! Bulletin, ‘March! 1968, ‘p. 
374). 
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2. The District Court erred in holding that the date 
for converting Reissner’s German currency claim into 
dollars was February 24, 1948, the date Reissner filed 
his claim with the Custodian, rather than the date the 
Custodian’s allowance became final on December 23, 1957. 


SUMMARY OF ARGUMENT 


Reissner claimed before the Custodian that under Ger- 
man law he was entitled to recover the March 1, 1937 
value of Anticoman, both tangible and intangible, less the 
RM 153,300 paid by Schering. The Custodian found, as 
did the Hearing Examiner and presumably the District 
Court, that since Reissner admittedly received a fair 
price for the tangible assets, the March 1, 1937 good will 
value of the business was RM 273,507. The Custodian’s 
finding in this regard was not clearly erroneous and must 
stand. 

Good will value is ascertained by capitalizing the busi- 
ness’s average annual “superior” earnings: —those earn- 
ings which are over and above the normal and representa- 
tive earnings of like businesses with similar capital in- 
vestments. Thus, if a speculative business like Anticoman 
would be expected to earn a minimum of 10% on its capi- 
tal investment, all earnings above 10%, the ‘‘superior” 
earnings, would be capitalized by multiplying the average 
of such “superior” earnings over a five-year period pre- 
ceding a transfer by a certain number of “years’ pur- 
chase,”’ the number depending on the stability of the busi- 
ness involved. 

Anticoman’s best year under Reissner’s management 
was 1936 when it earned RM 27,000. On the basis of 
Reissner’s RM 300,000 asking price of Schering or An- 
ticoman’s balance sheet showing an asset value of RM 
295,714, the business earned only 9% on its capital in- 
vestment, a return which was less than the 10% it would, 
as a speculative business, have been normally expected 
to earn. Since the earnings for the years prior to 1936 
‘were admittedly smaller, the average earnings over a 
five-year period necessarily represented a return of less 
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than 9% and accordingly it would be fair to say the 
business had no March 1, 1937 good will value. 

And even if it were assumed, contrary to proof, that 
all of Anticoman’s 1936 earnings of RM 27,000 repre- 
sented the average annual “superior” earnings for 1931- 
1936 and if the maximum multiplication factor of “years’ 
purchase” of six were employed to capitalize such earn- 
ings, the resulting RM 162,000 would be considerably 
less than the RM 273,507 awarded by the Custodian. 
The fairness and reasonableness of the Custodian’s award 
is further corroborated by the good will value of RM 
195,000 which Reissner himself placed on the business 
and the good will value implicit in Reissner’s first realis- 
tic and voluntary asking price of RM 450,000 and final 
voluntary asking price of RM 300,000 for all the business 
assets (Point IA). 

Reissner, in this Court, failed to challenge the correct- 
ness of the Custodian’s finding of good will value. In- 
stead, he abandoned the position taken before the Cus- 
todian and now contends that he is entitled to recover, 
in lieu of good will value, the profits Schering made while 
exploiting “‘Anticoman”. Under settled judicial decisions, 
this Court should not entertain Reissner’s new theory 
(Point IB). If it should, Reissner would be entitled to 
recover, as he conceded in his German law memorandum 
in the District Court, not profits made by Schering but 
profits which he reasonably could have been 
to make in view of the circumstances. The RM 27,000 
earned during Reissner’s best year represented 1214% 
of gross sales of RM 216,887. Had Reissner continued 
the business after March 1, 1937 and had gross sales 
under his management equalled that of Schering’s RM 
1,434,296, his profits would have amounted only to RM 
179,287, an amount considerably less than the Custodian’s 
award of RM 273,507. Assuming further that Reissner 
is entitled to recover Schering’s profits, all such profits 
of RM 426,807 are not recoverable since some of them 
represent the return to which Schering was undeniably 
entitled during the eight years it sold Anticoman on 
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(1) the RM 153,300 it invested in the purchase, and 
(2) the use of its own facilities in connection with the 
production and sale of Anticoman. Since such return 
for eight years would exceed BM 153,300, the profits to 
which Reissner would be entitled on this hypothesis 
would be less than the RM 273,507 awarded by the Custo- 
dian (Point IC). 

If the Court should award Reissner lost profits in lieu 
of good will value there would then be no justification 
for the allowance of any interest after March 1, 1937. 
Reissner so conceded in his original memorandum before 
the Hearing Examiner and, in his German law memoran- 
dum before the District Court, he significantly failed to 
mention interest as an item of damage to which he was 
entitled (Point ID). ; 

Thus, on any view, the award of RM 273,507 was more 
than amply justified by the record. 

The Custodian allowed Reissner’s claim as one for 
unjust enrichment; as a tort claim it would not have 
been cognizable under Section 34. He found that as a 
claim for unjust enrichment, it was subject to the German 
Conversion Law of 1948 since it was for the value of 
what was taken from Reissner. This finding was one of 
fact, since it related to the ascertainment of foreign law 
and as such must stand because not clearly erroneous 
(Point IZ). 

Reissner’s German currency claim arose in Germany 
and was a right given him by German law. In these cir- 
cumstances, the federal courts without exception apply 
the rate of exchange in effect on the day the right is 
merged into a judgment (not the day the right arises 
or the day the suit is commenced) in converting the 
foreign currency claim into dollars. Here the statute 
charged the Custodian with the responsibility of making 
the determination on Reissner’s claim and therefore the 
“judgment day” is December 23, 1957 when the Custo- 
dian’s allowance became final. On that day the rate of 
exchange was DM 1 equals 23.799¢ and Reissner’s claim 
of DM 27,350.7 plus 4% interest thereon must be con- 
verted into dollars at that rate (Point Il). 


10 
ARGUMENT 


IL. The Custodian’s Finding that Schering was Indebted 
to Reissner in the Amount of RM 273,507 Plus 4% 
Interest thereon from March 1, 1937 is not Clearly 
Erroneous. 


A. The evidence fully supports the finding as to the 
March I, 1937 good will value of the business 


This Court has held that in a review proceeding under 
Section 34 (e) of the Act, the findings of the Custodian 
cannot be set aside by the district court unless clearly 
erroneous, and that on appeal to this Court the question 
is the same, whether the findings of the Custodian are 
clearly erroneous. International Silk Guild v. Rogers, 
—— U.S. App. D. C. —,, 262 F. 2d. 219, 224. 

The Custodian found, as did the Hearing Examiner 
and the District Court on review, that the amount which 
Schering owed Reissner on March 1, 1937, when his claim 
arose in quasi-contract for unjust enrichment under 
German law, was RM 273,507. In addition, the Custodian 
awarded 4% interest thereon from March 1, 1937. The 
principal amount of RM 273,507 was arrived at by fixing 
the March 1, 1937 value of all the assets transferred, 
tangible and intangible, at RM 426,807 and subtracting 
therefrom the RM 150,000 paid for the tangible assets 
and the BM 3,300 paid in discharge of Anticoman’s obli- 
gation to the licensor of the “Anticoman”’ patents (J. A. 
48, 49, 71).° Since Reissner conceded that RM 150,000 
represented the fair value of the tangible assets, the 
Custodian in effect found, as did the Hearing Examiner 
and presumably the District Court, that Anticoman’s 
March 1, 1937 good will value, for which Schering had 
admittedly paid nothing, was RM 273,507. This finding, 
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as will be shown below, is supported by the clear weight 
of the evidence and under any rational theory of evalu- 
ating good will was not clearly wrong and must stand. 
No evidence was offered during the administrative 
hearing as to how under German law the good will value 
of a going business is determined. It must therefore be 
presumed that German and American law in this regard 
are the same.” Medina v. Hartman, 260 F. 2d. 569, 570 
(C. A. 9); In re Hannewig, 10 F. 2d. 941, 944, 945 (C. A. 
2), cert. den. sub. nom., Wise v. Kettle, 270 U. S. 655. 
Good will value is not ascertainable with mathematical 
precision; the determination necessarily depends on the 
facts and circumstances of the particular case." Schuh 
Trading Co. v. Comm’r., 95 F. 2d. 404, 410 (C. A. 7); 
Castelli v. Tolibia, 83 N.Y.S. 2d. 554, 564, aff'd 276 App. 
Div. 1066, 96 N.Y.S. 2d. 488, rearg. and app. den. 277 
App. Div. 769, 97 N.Y.S. 2d. 540. The basic fact, how- 
ever, upon which any evaluation of good will depends is 
past net earnings or profits. Schuh Trading Co. v. 
Comm’r., supra; White & Wells Co. v. Comm’r., 50 F. 2d. 
120, 121 (C. A. 2); In re Silkman, 121 App. Div. 202, 105 
N.Y.S. 872, 883, aff’d. 190 N. Y. 560, 83 N. E. 1131; 
Paton, Accountants’ Handbook (3d ed.) p. 869. Nor- 
mally, the average of such earnings for the five years 
preceding a sale or transfer is the starting point in the 
evaluation of good will. White & Wells Co. v. Comm’r., 
supra. The difference between such average annual earn- 
ings and the amount determined to be the normal or 
representative annual earnings for the particular type of 
business with the same capital investment, called differ- 
ential or superior earnings, is then ascertained. Schuh 


10 Cf. the Hearing Examiner’s statement (J. A. 36), “No dif- 
ference between the German and American methods of evaluation 
of a going business has been brought to my attention.” See also 
the statement of Reissner’s expert witness on German law that 
he thought that German law was the same as American law in 
respect of evaluating a going business (J. A. 84). 


11 For a general discussion of the method of evaluating good 
will, see Mertens, Law of Federal Income Tazation (1958) 
§§ 59.29-59.35. 
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Tradimg Co. v. Comm’r., supra; In re Schlossmann’s 
Estate, 136 Mise. 893, 242 N.Y.S. 417, 434; Paton, Ac- 
countants’ Handbook (3d ed.) p. 875. The differential or 
superior earnings are then capitalized on the basis of a 
certain number of “years’ purchase.” In re Silkman, 
supra; Paton, Accountants’ Handbook (3d ed.) p. 876. 
The number of “years’ purchase’’ taken depends on the 
character of the business involved, its future prospects, 
stability, and factors of like nature. See Im re Schloss- 
mann’s Estate, supra, where four years were taken; 
In re Silkman, supra, where two years were taken. It 
has been said that generally courts do not approve of 
good will evaluations based on ‘‘years’ purchase” in 
excess of five or six years. Paton, Accountants’ Hand- 
book (3d ed.) p. 876; see also Mertens, Law of Federal 
Income Taxation (1958) Sec. 59.35. 

In this case, there is no evidence as to Anticoman’s 
average annual earnings for the five years preceding the 
March 1, 1937 transfer to Schering. The only evidence as 
to such earnings is contained in the Stoll Report (J. A. 
111-122) which shows that the business earned RM 27,000 
during 1936 (J. A. 115) and Reissner’s own testimony 
that these were the highest earnings since the business 
began in late 1930 (S. T. 308). 

Farther, there is no record evidence as to the normal 
earnings for like businesses in Germany with Antico- 
man’s capital investment. It is known, however, that 
Anticoman’s sole product was regarded by American 
authorities as a worthless and potentially dangerous 
preparation (J. A. 103-105; Supp. to Br., infra, pp. 34-46) 
and that at the time of the transfer a Schering employee 
believed that Anticoman had a very limited life. (J. A. 
102, 106). The fact that the business was highly specu- 
lative was corroborated after the transfer to Schering 
when the German authorities in 1942 caused the produc- 


12 Although Reissner was presumably then the active manager 
of the business, he took no salary (J. A. 111). Accordingly, the 
RM 27,000 could not represent net earnings under proper ac- 
counting practices. 
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tion of “Anticoman” to be halted (J. A. 97, 101, 102, 
108-110). It would not be unreasonable to conclude on 
the basis of the foregoing that the normal and representa- 
tive rate of return on a speculative business such as 
Anticoman would be at least equal to the 9% rate earned 
by Anticoman during 1936 on the basis of either Reiss- 
ner’s RM 300,000 asking price of Schering (J. A. 114, 
115) or Anticoman’s asset value of RM 295,714 as shown 
by its December 31, 1936 provisional balance sheet (J. A. 
120).% On this analysis it is difficult to say that any of 
Anticoman’s average earnings for the five years pre- 
ceding the transfer to Schering, particularly since such 
average must necessarily have been considerably less than 
RM 27,000, represented superior or differential earnings. 
That being the case, it might be fairly said that Antico- 
man had no good will value at all as of March 1, 1937. 
Even if it were assumed that every single one of the 
RM 27,000 earned by Anticoman in 1936, the last year it 
was operated by Reissner, represented not merely the 
normal return of a business like Anticoman, but was 
attributable to the annual swperior earnings for the five 
years prior to the transfer and even if the maximum 
multiplication factor of “years’ purchase’? of six years 
were employed to capitalize such earnings to ascertain 
good will value, the resulting RM 162,000 is consider- 
ably less than the RM 273,507 allowed by the Custodian. 
The fairness and the reasonableness of the Custodian’s 
RM 273,507 evaluation of Anticoman’s good will is fur- 
ther corroborated by Reissner’s own figures. His own 
1936 provisional balance sheet (J. A. 120) placed a good 
will value of RM 195,000 on the business. Again, im- 
plicit in Reissner’s first realistic and voluntary asking 
price of RM 450,000 for the business assets was a good 
will value of RM 157,400. For a purchaser at RM 450,000 


13In the majority of cases, a normal rate of return on a specu- 
lative business is said to be 10%. Mertens, Law of Federal In- 
come Taxation (1958), $59.35. 


14The good will value, carried at RM 195,000, is not of course 
included in the asset value. 
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would have aequired not only tangibles worth RM 150,000, 
but also liquid assets and accounts receivable valued at a 
total of RM 142,600, leaving a balance of RM 157,400 for 
good will value. Finally, the Custodian’s evaluation of 
good will was almost twice as much as Reissner’s, in light 
of Reissner’s final voluntary asking price of RM 300,000 
for the business assets, fixed months before the transfer 
to Schering. 

Considered in every light and on the basis of any fair 
analysis, the RM 273,507 value placed upon good will by 
the Custodian was not clearly erroneous. There is no 
record evidence that would warrant a finding of a greater 
value than that awarded by the Custodian. The finding 
in this regard under the principle laid down by this 
Court in International Suk Guild v. Rogers, —— U. S. 
App. D. C. ——, 262 F. 2d 219, cannot be set aside and, 
it is submitted, must stand. 


B. Reissner may not now urge that he is entitled to 
Schering’s profits in lieu of good will value since 
this argument represents a complete change of the 
mgs 


Reissner, in his opening brief in this Court, as in the 
District Court, made no effort to challenge the correctness 
of the Custodian’s finding in respect of the good will 
value of the business as of March 1, 1937, thus in effect 
conceding that the finding was clearly right. Instead, 
he has completely changed his theory and now contends, 
contrary to the position he took before the Custodian, 
that Schering is indebted to him, not for the good will 
value of the business, but for all profits earned by Scher- 
ing on its sales of Anticoman after March 1, 1937. 

Reissner’s position during the course of the adminis- 
trative proceedings was that he was entitled to the March 
1, 1937 value of the business, both tangible and intangible, 
less the RM 153,300 paid by Schering and that the value 
of the business, ineluding good will value, should be 


measured retrospectively by Schering’s profits.* That 
this was his position is clear from counsel’s statements 
during the administrative hearing (J. A. 74-76; S. T. 121, 
122); his opening and reply briefs before the Hearing 
Examiner, the pertinent excerpts of which are printed, 
infra, at pp. 47-49 of the Supplement to this brief; his 
requested findings of fact (J. A. 46); his memorandum 
on German law filed with the Hearing Examiner (T. 45, 
46); his exceptions to the recommended decision of the 
Hearing Examiner (T. 123); and his brief before the 
Custodian, pertinent excerpts of which are printed infra, 
at pp. 49-50 of the Supplement to this brief. It was only 
upon review in the District Court after defendants’ 
memorandum of law was served that Reissner changed 
his theory with respect to the amount of his claim and 
asserted for the first time that he was entitled to the 
profits made by Schering on its sale of “Anticoman’? 
wholly apart from the question of the business’s good will 
value. 


It is settled law that a court in reviewing a determi- 
nation of an administrative agency will not pass on a 
question which is not raised before the administrative 


15 There is no evidence in this record that under German law 
profits earned after a transfer of a business are in any respect 
relevant as to the business’s good will value at the time of trans- 
fer. In American law, such profits, while perhaps of some use in 
corroborating good will value ascertained on the basis of past 
profits, cannot be employed as a basis for computing good will 
value. In re Silkman, 121 App. Div. 202, 105 N.Y.S. 872, 883, 
affirmed 190 N.Y. 560, 88 N. E. 1131; Mertens, Law of Federal 
Income Taxation (1958), §59.82. Moreover, even if properly 
used, Schering’s profits could not conceivably reflect good will 
value since (1) some of the profits necessarily represented the 
normal return which Schering was entitled to earn on its ad- 
mitted expenditure of RM 153,300 for the assets transferred, and 
(2) Schering, a literal giant in the pharmaceutical business in 
comparison with Anticoman, obviously contributed its know-how 
and superior facilities to the earnings. To that extent Schering’s 
profits could not possibly represent the good will value of the 
business while under Reissner’s management. Mertens, Law of 
eon Taxation, supra; Paton, Accountants’ Handbook 

p. 870. 
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agency. General Utilities Co. v. Helvering, 296 U. S. 
200, 206; Colorado Radio Corporation v. F.C.C., 73 
App. D. C. 225, 118 F. 2d. 24, 27; Wallach v. S.E.C., 93 
U.S. App. D. C. 41, 206 F. 2d. 486, 487; Barclay Home 
Products Co. v. F.T.C., 100 U. S. App. D. C. 46, 241 F. 
2d. 451. Since Reissner did not expressly or impliedly 
contend before the Custodian that he was entitled to 
Schering’s profits as such and indeed limited his claim 
to the value of the assets transferred, less the considera- 
tion paid, that issue is not properly before this Court 
and should not be considered. 


C. Even under Reissner’s present theory, he cannot 
recover more than the amount allowed him by the 
Custodian 


In any event, Reissner under no circumstances is en- 
titled to recover, in lieu of good will value, the sum of 
RM 651,331 which represents the profits allegedly made 
by Schering less a credit for the RM 3,300 paid to the 


licensor of the Anticoman patents. Reissner’s reliance on 
Section 987 of the German Civil Code in this Tegard is 
misplaced. That provision of the Civil Code which reads 
in part:—“A possessor shall return to the owner the 
emoluments which he draws after action commenced,” — 
appears in the Third Book of the German Civil Code 
called the “Law of Things.” 2 

Section 90 of the German Civil Code, which appears in 
the First Book called “General Principles” defines the 
term “Things.”? That section reads, “Things, in the 
legal sense, are corporeal objects only.” Section 100 of 
the Civil Code defines “emoluments” as “the fruits of a 
thing or a right, as well as the advantages which the 
use of the thing or the right affords.” Section 99 defines 


16 The parties stipulated that the Hearing Examiner could take 
judicial notice of any German law cited by either party and 
English translations of such laws would be i 
the absence of proof to the 
the German Civil Code referred from 
translation of such Code by ding (15) 
of Hearing Examiner’s recommended decision (J. A. 28)). 
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“fruits of a thing” as “the products of the thing, and 
such other yield as is obtained from the thing consistent 
with the use for which the thing is intended.’’ It is clear, 
contrary to the dictum appearing in the Hearing Exami- 
ner’s recommended decision on which Reissner relies,” 
that Section 987 can have application only where a cor- 
poreal object is the subject matter of the taking. It has 
no application to a going business. And the emoluments 
referred to in Section 987, as is clear from the definitions 
set forth above, relate to such matters as crops on land, 
the young of animals, etc., and not to profits of a going 
business. 

That Section 987 of the Civil Code has no application 
to this case is conclusively established from Reissner’s 
last memorandum with respect to German law filed in the 
District Court.* Not once in that memorandum (the 
pertinent excerpts of which are printed infra, at pp. 50-53 
of the Supplement to this brief) was reliance placed 
on Section 987 of the Civil Code as giving Reissner a 


claim for the profits which Schering allegedly made after 
the transfer. Reissner there relied solely on the provi- 
sions of Section 252 of the German Civil Code which 
read (J. A. 31): 


“The compensation required to be made includes also 
lost profits. Profit is deemed to have been lost which 
could have been expected with probability according 
to the ordinary course of things or according to the 
particular circumstances, e.g., according to the prep- 
arations and provisions made.” 


17 Even the dictum is couched in cautious language, the Hear- 
ing Examiner saying, “Furthermore, under section 987 of the 
Civil code, it appears that Reissner would be entitled to Schering’s 
profits, as damages, and not merely to their use as evidence of 
1987 value.” (J. A. 49) (Emphasis supplied) 


18 This memorandum was embodied in an affidavit submitted by 
Professor Wolfgang Friedmann which, with leave of Court, was 
made part of Reissner’s brief after it had been stricken, pur- 
suant to motion of the defendants, as an affidavit in support of 
Reissner’s motion for summary judgment in the District Court. 


19 The complete memorandum is included in the certified tran- 
script of the record on appeal. 
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As Reissner admitted (Supp. to Br., infra, p. 52-53), 
Section 252 does not give him a right to recover profits 
made by Schering. At best, he may recover only those 
profits which he reasonably could have been expected to 
make, taking into account all surrounding circumstances. 
The record evidence in this regard is minimal. Antico- 
man’s most successful year under Reissner’s management 
was 1936 when it earned only RM 27,000. Relative to 
gross sales of RM 216,887 during that year (J. A. 116) 
the business earned 1214%. Had Reissner maintained 
this percentage of profits for the post-March 1, 1937 
period, and assuming that his gross sales would have 
matched that of Schering’s gross sales of RM 1,434,296 
(J. A. 107), his total profits would have amounted to 
only RM 179,287 (1214% x RM 1,434,296), an amount con- 
siderably less than the RM 273,507 allowed by the Custo- 
dian. And even if Reissner’s theory that Section 987 
applies be accepted, he would certainly not be entitled 
to all of the RM 426,807 earned by Schering during this 
period (J. A. 49). This is so because Schering’s profits 
of RM 426,807 necessarily include the return to which it 
was undeniably entitled during the eight years it sold 
‘‘Anticoman” on (1) the RM 153,300 paid for the assets 
transferred, and (2) the use of its own admittedly su- 
perior facilities in connection with its production and sale 
of “Anticoman.” It would not be unreasonable to con- 
elude that the return for this eight year period would 
be at least equal to RM 153,300, the difference between 
profits of RM 426,807 and the Custodian’s allowance of 
RM 273,507. 


20 Reissner claims that Schering’s profits should be computed at 
RM 654,631 or about 45% of gross sales. But this figure fails 
to charge sales of “Anticoman” with their proper share of over- 
head and research expenses. Had these essential items of expense 
been considered, Schering’s profits would have amounted only to 
RM 426,807. Reissner’s suggestion that had he been operating the 
business he would not have had such overhead ‘and research ex- 
penses is the sheerest speculation and unworthy of acceptance 
particularly in light of Anticoman’s profit figures while under his 
management. 
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Accordingly, even assuming that Reissner is entitled to 
recover lost profits in lieu of good will value, as he now 
asserts and contrary to the position taken before the 
Custodian, such lost profits could not reasonably and in 
view of all the circumstances have exceeded the RM 
273,507 awarded to him by the Custodian for good will 
value.?? 


D. Should the Court nevertheless entertain Reissner’s 
present theory and allow him to recover lost prof- 
its, interest cannot be allowed 


Finally, if this Court should conclude that Reissner is 
entitled to profits which he might reasonably have been 
expected to make after March 1, 1937, in lieu of good will 
value, then there is no justification whatsoever for allow- 
ing interest on the principal amount of the claim from 
March 1, 1937. JReissner himself so conceded in his 
original memorandum on German law filed with the Hear- 
ing Examiner (T. 40, 41). Again, in his last memoran- 


dum on German law filed with the District Court, he sig- 
nificantly omitted to claim interest as an element of 
damages (Supp. to Br., infra, pp. 49-53). Accordingly, 
his recovery could be no more than the principal amount 
of RM 273,507 awarded him by the Custodian (See Point 
1C). 


E. Summary 


To summarize, on the basis of the theory advanced by 
Reissner before the Custodian, the Custodian’s finding 


21 There is no evidence in the record, despite Reissner’s sug- 
gestion to the contrary in his German law memorandum before 
the District Court, that under German law he is entitled to re- 
cover both the value of the assets transferred and the profits rea- 
sonably expected to be earned after the date fixed for ascertain- 
ing such value. Certainly in American law that would be an 
improper measure of damages, for the amount recovered neces- 
sarily includes as an element of value profits expected to be 
earned after the date fixed for ascertaining such value. Interest, 
however, may be awarded from the date fixed for determining 
value, as the Custodian did here, as compensation for the loss of 
use of the money. See Restatement, Restitution, Section 157, 
Comments b and e. 
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that the March 1, 1937 value of the claim was RM 273,507 
is supported by the clear weight of the evidence and must 
stand. If this Court should consider Reissner’s present 
theory, it is submitted that the RM 273,507 awarded by 
the Custodian is more than a fair measure of the profits 
which Reissner might have been expected to make after 
March 1, 1937. And if post-March 1, 1937 profits are 
awarded in lieu of March 1, 1937 good will value, there 
is no basis for allowing him any interest. 


II. It was not clearly erroneous for the Custodian to 
find that Reissner’s claim was subject to the German 
Currency Law of 1948 


There can be no doubt that the law of a foreign country 
is a fact which must be proved like any other fact. 
Black Diamond v. Stewart & Sons, 336 U. S. 386, 396- 
397; Cuba R. R. Co. v. Crosby, 222 U. S. 473, 479; Liver- 
pool & Steam Co. v. Phoenix Inv. Co., 129 U. S. 397, 
445446. The Custodian found as a fact that under the 
German Conversion Law of 1948, an unjust enrichment 
claim, such as Reissner’s, was subject to conversion at 
the rate of one Deutsche Mark for each 10 Reichsmarks. 
This finding must stand unless clearly erroneous” 

Speaking generally, the Conversion Law reorganized 
the German monetary system on the basis of substituting 
for each 10 Reichsmarks one (1) of the newly created 
Deutsche Marks. In this case the decision as to the 
application of the Conversion Law would affect the result 
as follows: 

Hearing Examiner held that conversion did not apply 
and that Reissner had a claim under Section 34 for 
273,507 in Deutsche Marks plus 4% interest from March 
1, 1937 (J. A. 49, 53). 


* As pointed out under Point I, supra, at p. 10, in a review 
Proceeding under Section 34(e), the scope of the review in this 
Court is the same as in the District Court:—the Custodian’s 
findings may not be overturned unless clearly erroneous. Inter- 
national Silk Guild v. Rogers, —— U.S. App. D. C. —, 262 
F. 2d 219, 224. 
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Custodian held that the claim was subject to conversion 
and could be asserted under Section 34 for 27,350.7 in 
Deutsche Marks plus interest.* 

Our contention is that the Hearing Examiner (and 
the District Court) erred in ascribing to a liability aris- 
ing under German law and which our law would classify 
as “tort” the incidents and characteristics of a liability 
for unjust enrichment or quasi-contract. And in fact the 
Hearing Examiner computed the liability on the basis of 
unjust enrichment (quasi-contract or “contract” rule of 
damages). 

It is quite clear that what is a “debt” for purposes of 
Section 34 is a question of construction of a statute of 
the United States, and that for that purpose the termi- 
nology or classification used by the German law is not 
controlling. 

Section 34 took over the word ‘“‘debt” from Section 
9(a) and it was not intended to depart from the Section 
9(a) meaning of “what constitutes a debt.” House Re- 
port No. 2398 (79th Cong., 2d. Sess.), p. 10. As far as 
we have been able to determine, all the reported decisions 
under Section 9(a) on “debts” approved claims which 
arose out of contract, (Miller v. Robertson, 266 U. S. 243; 
Sutherland v. Kanawha Valley Bank, 48 F. 2d. 1027 (C. A. 
4)) or which were at any rate quasi-contract claims in 
the sense of claims for unjust enrichment. See, for ex- 
ample, Rockwood v. Miller, 53 App. D. C. 366, 290 Fed. 
341. On the other hand, no reported case under Section 
9(a) allowed a tort claim as a “debt” while in one case 
it was agreed that a tort claim was not a “debt” (W. S. 
Tyler v. Deutsche D. G. Hansa, 276 Fed. 134, 136 (N. D. 
Oh.)), and in another a plaintiff’s claim was denied 
because it arose out of a tort. Stast v. Markham, 69 F. 
Supp. 163 (N.J-) 

Similarly, under Section 34 the only claims that have 
been recognized by the courts have arisen out of express 


23 The decision of the Custodian says “RM 27,350.7” but in 
context it is clear that the amount refers to the present German 
currency, the Deutsche Mark. 
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contracts (Brownell v. Bank of America, etc., 94 U. S. 
App. D. C. 206, 214 F. 2d 855), or quasi-contract in the 
sense of unjust enrichment. International Sik Guild, 
Inc. v. Rogers, U. S. App. D. C. , 262 F. 2d. 
219, 222, 224. 

Undoubtedly whatever obligation Schering owed to 
plaintiff arose under the law of Germany, but, as the 
Hearing Examiner noted, that law is ambiguous. (J. A. 
40). That fact, and the fact that under German law the 
claimant may elect to proceed in contract or in tort, or 
may combine both types of claims (J. A. 43, 124) ap- 
parently misled the Hearing Examiner. We suggest that 
the application of Section 34 to Reissner’s claim should 
turn on the classification American law would give the 
claim, which would depend upon the basis or ground of 
liability and the rule of damages. 

As we have indicated (supra, p. 21), what the Hearing 
Examiner did was to compute the amount of the claim 
in terms of unjust enrichment, and then to denominate 
the result as a claim for what we would regard as a tort, 
and to hold the claim exempt from the Conversion Law 
on the basis of that denomination. 

The Hearing Examiner proceeded on the basis that 
what Schering received was the good will in the name 
‘¢Anticoman,” plus the tangible assets (J. A. 48). To 
these he assigned as a “fair” value as of March 1, 1937, 
the date of the taking, a total of RM 426,807 (J. A. 49). 


2 For purposes of classification as a “debt” it does not seem 
material whether the claim is liquidated or unliquidated in amount. 
An unliquidated claim for breach of contract is a “debt.” Miller 
v. Robertson, supra. But a claim for damages for slander or for 
personal injury would sound in tort. The Restatement of the Law 
of Restitution (1987) deals with claims in tort as well as in 
contract, but it points out that the common-law distinctions be- 
tween tort actions and the action of general assumpsit have 
been preserved in substance and still have a real importance in 
many situations (p. 523). The distinction appears to be drawn 
between damages for the harm to the plaintiff (tort) and the 
unjust enrichment of the defendant (unjust enrichment or quasi- 
contract). See, Book Review (of the Restatement) (1987), 51 
HLR 369, 370, 378, 379. 
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Crediting Schering with the amount paid of RM 153,300, 
he arrived at RM 273,507 as the amount of the claim 
(J. A. 49). To this he added interest at four per cent 
from March 1, 1937 according to Section 288 of the 
German Civil Code (J. A. 49).* 

This result would accord with the provisions of Section 
$18, paragraph 2, of the German Code, by which, if a 
return of the property is impossible, the recipient shall 
“make good the value” (J. A. 29). In our law it would 
be a typical case of unjust enrichment, in which the 
recovery is measured by the amount of unjust benefit 
received, and, under cases like International Suk Guild 
v. Rogers, supra, it would be a “debt” for purposes of 
Section 34. 

The Hearing Examiner went on, however, for purposes 
of the application of the Conversion Law, to treat the 
claim as one for “damages”? under paragraph 4 of Sec- 
tion 818 of the Civil Code and not one for restitution in 
the sense of unjust enrichment (J. A. 51-53), and to hold 
that, because Reissner now resides in a “hard currency 
country” (The United States), he would be entitled to 
“additional damages” to offset the loss due to German 
currency devaluation. So he said that the Conversion 
Law does not apply. 

The liability of Schering which the Hearing Examiner 
found depends upon Sections 818 (par. 4), 819, 288, 289 
and 290 of the Civil Code, set out in the Joint Appendix, 
pages 29 through 31. Such a liability is for an intentional 
and conscious wrong (“knows of the absence of legal 
ground at the time of the receipt” (§819; J. A. 29)). 
In such a case there may be “further damage” (Sec. 288; 
J. A. 31), “damage arising from the default’’ (Sec. 289; 
J. A. 31). 

The Hearing Examiner also held that the Conversion 
Law is inapplicable where the property cannot be returned 


25'The Hearing Examiner termed the interest “damages” (J. A. 
49), but it would seem to be also the measurement of the enrich- 
ment of Schering by the use of the property. 
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in kind, and where ‘‘other” or “additional” damages are 
due because of “aggravated liability” (J. A. 53). 

The liability the Hearing Examiner found arose from 
the conscious and intentional taking advantage by Scher- 
ing of a Jewish persecutee. That was the fact, but it 
does not follow that the liability was a “debt” under 
Section 34. In American law such a wrong would be a 
wanton, malicious, gross, or oppressive wrong, a tort, 
and because it was such a wrong would give the victim 
@ Tight to recover exemplary or punitive damages. Scott 
v. Donald, 165 U. S. 58, 86, 88; Wardman—Justice Motors 
v. Petrie, 59 App. D. C. 263, 39 F. 2d. 512, 514, 516. 
The wrong would be a tort, not one in contract or for 
unjust enrichment, and the damages would not be meas- 
ured by the rule applicable to cases of contract or unjust 
enrichment. 25 C.J.S., Damages, §§ 120, 123; 15 Am. Jur., 
Damages, §§ 272, 273. In a situation analogous to that 
presented by the Conversion Law, such damages for such 
a liability would not be dischargeable in bankruptcy. 
ll U.S.C.A. $35. 

Plaintiff could, of course, under either German or 
American law, elect whether to proceed in contract or in 
tort, but the basis of liability would be different, and the 
consequences in the event of conversion in Germany or 
of bankruptcy in the United States would be different. 
There was a transfer under circumstances which gave 
rise to a claim for unjust enrichment, which would be a 
“debt’’ under Section 34. There is, however, no authority 
under Section 34 for assertion of a tort claim, and, on 
principle, there should not be, since “debt” in both Sec- 
tion 9(a) and Section 34 has always been held by the 
courts as sounding in contract.* 


26 That the Hearing Examiner, although computing damages as 
in contract or unjust enrichment, regarded the claim as really 
one for a tort appears from his references to “additional dam- 
ages” (J. A. 49, 53) and to “aggravated liability” (J. A. 58): 
Also, while the Hearing Examiner indicated that Reissner would 
be entitled under German law to the amount necessary to make 
him whole as of the date of judgment (J. A. 58), he computed 
the “damages” as of March 1, 1937, the date of the “taking” 
(J. A. 47, 48-49). 
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The decision of the Custodian, which the District 
Court set aside in favor of that of the Hearing Examiner, 
treated Reissner’s claim as one for unjust enrichment as 
of March 1, 1937 (J. A. 70-73), and there was evidence to 
support his finding (J. A. 52, 52-53, 71-72). As a claim 
for unjust enrichment it was a “debt”? under Section 34, 
and as a claim for unjust enrichment it was also subject 
to the Conversion Law, and was properly devalued ac- 
cording to the rate of one Deutsche Mark for ten Reichs- 
marks. His finding, on the ambiguous and conflicting evi- 
dence in the record, was not “clearly erroneous.” A tort 
claim is not maintainable under Section 34, and the Cus- 
todian gave Reissner all he was entitled to in quasi- 
contract. 


III. Reissner’s German Currency Claim, having arisen 
under German Law and being payable in Germany, 
must be converted into Dollars at the Rate of Ex- 
change on the Date the Claim was allowed, December 
23, 1957 


American courts cannot render judgments expressed in 
any currency other than dollars. Stewart v. Salamon, 
94 U. S. 434, 436; Thornton v. National City Bank, 45 
F. 2d. 127, 180 (C. A. 2). Similarly, the Custodian can 
allow claims only in dollars, although the obligations on 
which the claims are based were incurred or are ex- 
pressed in a foreign currency. Straehler v. Brownell, 
US.D.C, D. C., C. A. 774-56, June 29, 1956, aff’d. 100 
U. S. App. D. C. 394, 246 F. 2d. 675. The question here 
is the determination of the appropriate date for making 
the conversion from German: currency into dollars, since 
the rate of exchange between the two currencies may not 
be the same on different dates. 

The controlling authorities, so far as the federal courts 
are concerned, as to the date for converting foreign 
currency claims into dollars are Hicks v. Guiness, 269 
U.S. 71, and Deutsche Bank v. Humphrey, 272 U. 8. 517. 
In the former case, the Supreme Court held that where 
suit is brought for breach of contract to deliver foreign 
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currency in this country, the claimant’s damages are 
translated into dollars at the rate of exchange on the 
date of breach. That is to say, where the cause of action 
is given by or arises under American law, the rate of 
exchange on the day the right arises is employed. This 
is the so-called “breach day’’ rule. In the Deutsche Bank 
case on the other hand, the Court held that where suit 
is brought for breach of contract to pay foreign currency 
in the foreign country, the claimant’s damages are meas- 
ured in the foreign currency at the date of breach and 
converted into dollars at the rate of exchange on the 
date judgment is entered. Or, in other words, where 
the cause of action or right is given by or arises under 
foreign law, the rate of exchange on the date the right 
is merged into a judgment is employed. This is the so- 
called ‘‘judgment day” rule. 

Federal courts have never deviated from the “judgment 
day” rule of the Deutsche Bank case in converting for- 
eign currency claims created by foreign law into dollars. 
Paris v. Central Chiclera, 193 F. 2d. 960 (C. A. 5); Shaw, 
Savill, Albion and Co., Ltd. v. The Fredericksburgh, 189 
F. 2d. 952 (C. A. 2); Indian Refining Co. v. Valvoline Oil 
Co., 75 F. 2d. 797 (C. A. 7); Tillman v. Russo Asiatic 
Bank, 51 F. 2d. 1023 (C. A. 2), cert. den. 285 U. S. 539; 
Straehler v. Brownell, supra; see also International Silk 
Guild Co. v. Rogers, U. S. App. D. C. , 262 F. 
2d. 219, 224; Fluctuating Rates of Exchange, 40 Har. 
L. R., 619, 621-625; 5 Williston on Contracts (Rev. ed., 
1937) 3927-3931; Restatement, Conflicts (1934) Sec. 424. 

There is no dispute in this case that Reissner’s claim 
against Schering was given him by virtue of and arose 
under German law. There is also no question that when 
Schering failed to make good its obligation to Reissner 
under German law, it became liable to Reissner in a 
certain number of units of German currency. In these 
circumstances, the “judgment day” rule of the Deutsche 
Bank case is clearly applicable and the conversion of 
Reissner’s German currency claim into dollars must be 


27 


made as of the date the allowance of the claim became 
final on December 23, 1957.77 

Reissner’s unsupported assertion in his opening brief 
(p. 23) that the breach day rule of Hicks v. Guiness, 
supra, is applicable because otherwise he would have to 
suffer the loss resulting from the depreciation of the 
mark in terms of the dollar is completely fallacious. The 
very problem which Reissner raises in this regard was 
considered by the Supreme Court in the Deutsche Bank 
case. The Court there said (p. 519): 


«e © © [the liability] was and continued to be a 
liability in marks alone and was open to satisfaction 
by the payment of this number of marks, at any 
time, * * *, however much the mark might have 
fallen in value as compared with other things. ° ° ° 
An obligation in terms of the currency of a country 
takes the risk of currency fluctuations and whether 
the creditor or debtor profits by the change, the law 
takes no account of it.” 

Accordingly, there is not the slightest warrant in law 
for applying the “breach day” rule to this case and, as 
demonstrated above, the ‘‘judgment day’? rule of the 
Deutsche Bank decision must be applied. 

The District Court apparently applied the Deutsche 
Bank rule in converting Reissner’s German currency obli- 
gation into dollars, but instead of making the conversion 
at the rate of exchange on the date the claim was allowed, 
December 23, 1957, made it as of the date the claim was 
filed, February 24, 1948. The District Court gave no 
reason for choosing the date of filing rather than the date 
of allowance of the claim, but in this regard it apparently 
adopted the conclusion and the reasoning of the Hearing 
Examiner (J. A. 5459) that the Supreme Court in the 
Deutsche Bank case had held that the date of conversion 
was the date the suit was commenced rather than the 
date of judgment and that every court and every au- 
thority which thereafter followed the “judgment day” 


27 By analogy, this would be equivalent to the day of entry of 
judgment in respect of an action commenced in the District Court. 
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rule had misread and misapplied the Supreme Court hold- 
ing in Deutsche Bank. 

In point of fact, neither the courts nor the authorities 
have misread or misapplied the rule in the Deutsche Bank 
case. The language of the decision in Deutsche Bank on 
which reliance was placed, that American courts should 
enforce no greater obligation than exists by foreign law 
“at the moment when suit is brought’? (272 U. S. at 519), 
has been explicitly considered by the courts and the 
authorities. See in this regard, Tillman v. Russo Asiatic 
Bank, 51 F. 2d. 1023, 1025, 1026 (C. A. 2) cert. den. 285 
U. S. 539;* Indian Refining Co. v. Valvoline Oil Co., 75 
F. 2d. 797, 800 (C. A. 7); Paris v. Central Chiclera, 193 
F. 2d. 960, 962, 963 (C. A. 5); Royal Insurance Co. v. 
Compania Tramsatlantica Espanola, 57 F. 2d. 288, 292 
(E. D. N. Y.); Fluctuating Rates of Exchange, 40 Har. 
L. R. 619, 622; Fraenkel, Foreign Moneys in Domestic 
Courts, 35 Col. L. R. 360, 362, 383, 385; Dach, Conversion 
of Foreign Money, 3 Am. J. Comp. L. 155, 157, 158. Not- 
withstanding that language, all have agreed that the hold- 
ing in Deutsche Bank was that the day of judgment, not 
the day suit was commenced, was the correct conversion 
date. 

And this court necessarily came to the same conclusion 
in its per curiam decision in Straehler v. Brownell, 100 
U. S. App. D. C. 394, 246 F. 2d. 675. The appellant there 
expressly argued in his brief (p. 17) against the applica- 
tion of the “judgment day’? rule, urging that 


“The court below was in error when it found that 
the United States Supreme Court in the case of 
Deutsche Bank v. Humphrey announced the so-called 
judgment day rule.” 


Appellant there and in this regard expressly relied upon 
and quoted from the recommended decision of the Hear- 


78In the dissenting opinion in Shaw, Savill, Albion & Co., Ltd. 
Vv. The Fredericksburgh, 189 F. 2d 952 (C. A. 2) it is stated 
(p. 960), “Commentators and lower court decisions are agreed 
that the reference to the moment when suit was brought was an 
inadvertence and what was meant was the date of judgment.” 
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ing Examiner in this very case. Implicit in the per 
curiam affirmance in Straehler was & rejection of ap- 
pellant’s argument and a holding that the day of judg- 
ment, or the day the claim was allowed, was the appro- 
priate date for converting into dollars a German cur- 
rency obligation arising under German law. See also 
International Silk Guild v. Rogers, U. S. App. D. C. 
, 262 F. 2d, 219, 224, where this Court pointed out 
that in Deutsche Bank the Supreme Court had used ‘the 
rate of exchange existing on the date of judgment.’ 
Reissner’s final argument, that the “judgment day’’ 
rule should not be employed because of the utter confu- 
sion which would allegedly result from determining the 
precise day upon which the judgment becomes final, does 
not have the slightest merit. In suggesting in his brief 
(p. 24) that under the “judgment day” rule this Court 
must choose between November 5, 1957 (the date of the 
Deputy Director’s decision), December 23, 1957 (the date, 
under the Office of Alien Property Regulations,” that the 
claim was partially allowed by the Custodian), January 
23, 1959 (the date the District Court judgment was en- 
tered), or the date this Court renders its decision, he is 
simply erecting a straw man. There is no such problem. 
The “judgment day” rule, in respect of proceedings in- 
stituted in the district courts, requires the conversion 
to be made as of the date the district court jadgment is 
entered whether that judgment is thereafter affirmed, 
modified or reversed. Paris v. Central Chiclera, 193 F. 
2d. 960, 963 (C. A. 5); Shaw, Savill, Albion & Co., Ltd. 
v. The Fredericksburgh, 189 F. 2d. 952, 953 (C. A. 2); 
Indian Refining Co. v. Valvoline Ou Co., 75 F. 2d. 797, 
800 (C. A. 7); Tillman v. Russo Asiatic Bank, 51 F. 2d. 
1023, 1026 (C. A. 2). Where, as here, the administrative 
agency is charged with the responsibility for making the 
determination, the “judgment day”’ is obviously the date 
such determination is made. In this case, that date was 


28 C.F.R. 502.28 (1956 ed.) 
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December 23, 1957*° when the Deutsche mark was worth 
23.799¢.34 

We have shown in Point I that Schering’s Reichsmark 
obligation to Reissner was RM 273,507 plus 4% interest 
thereon from March 1, 1937 and in Point II that when 
the German Conversion Law of 1948 became effective the 
principal amount of the Reichsmark obligation was de- 
valued to DM 27,350.7. Since, as shown above, the “‘judg- 
ment day” rule is applicable here, Reissner’s foreign 
currency claim of DM 27,350.7 plus 4% interest thereon 
from March 1, 1937 must be converted into dollars at 
the rate of DM 1 equals 23.799¢. 


3° Counsel for the Government in the answer to Reissner’s com- 
plaint for review inadvertently used November 5, 1957, the date 
of the Deputy Director’s decision, as the conversion date. 


31 This was the average of certified noon buying rates in New 
York for cable transfers during the month of December 1957. 
Federal Reserve Bulletin, March 1958, p. $374. The average rate 
for the month of November 1957, according to the same table, 
was 23.800¢, substantially the same as for the following month. 
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CONCLUSION 


Whatever the amount in German currency to which 
Reissner may be held entitled, such amount should be 
converted into dollars at the “judgment day” rule rate of 
exchange, which in this case is the rate prevailing on 
December 23, 1957, or 23.799 cents per Deutsche Mark. 
Since it was not clear error for the Custodian to find (a) 
that the good will value of Reissner’s business in 1937 
was RM 273,507, and (b) that Reissner’s claim was an 
unjust enrichment claim subject to the German Conver- 
sion Law of 1948, therefore requiring the conversion of 
the RM 273,507 into DM 27,350.7, this Court should re- 
instate the Custodian’s allowance of Reissner’s claim in 
the amount of DM 27,350.7 with interest at 4% from 
March 1, 1937, converted at the rate of 23.799 cents per 
Deutsche mark. 


Respectfully submitted, 


DaLLas S. TOWNSEND, 
Assistant Attorney General, 
Director, 

Office of Alien Property 


GEORGE B. SEARLS, 

Max WILFAND, 
Attorneys, 
Department of Justice 


Attorneys for Appellees in No. 15,165 
and for Appellants in No. 15,166 
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SUPPLEMENT 


Section 34 of the Trading with the Enemy Act, 60 Stat. 
925, 50 U.S.C. App. 34: : 


Sec. 34. (a) Any property or interest vested in or 
transferred to the Alien Property Custodian (other 
than any property or interest acquired by the United 
States prior to December 18, 1941), or the net pro- 
ceeds thereof, shall be equitably applied by the Cus- 
todian in accordance with the provisions of this 
section to the payment of debts owed by the person 
who owned such property or interest immediately 
prior to its vesting in or transfer to the Alien Prop- 
erty Custodian. No debt claim shall be allowed under 
this section if it was not due and owing at the time 
of such vesting or transfer, * * * Any defense to 
the payment of such claims which would have been 
available to the debtor shall be available to the Cus- 
todian, eee 


(ec) The Custodian shall examine the claims, and 
such evidence in respect thereof as may be presented 


to him or as he may introduce into the record, and 
shall make a determination, with respect to each 
claim, of allowance or disallowance, in whole or in 
part. 

@ s = s 


(e) If the aggregate of debt claims filed as pre- 
scribed does not exceed the money from which, in 
accordance with subsection (d) hereof, payment may 
be made, the Custodian shall pay each claim to the 
extent allowed, and shall serve by registered mail, 
on each claimant whose claim is disallowed in whole 
or in part, a notice of such disallowance. Within 
sixty days after the date of mailing of the Custo- 
dian’s determination, any debt claimant whose claim 
has been disallowed in whole or in part may file in 
the District Court of the United States for the Dis- 
trict of Columbia a complaint for review of such 
disallowance naming the Custodian as defendant. 
Such complaint shall be served on the Custodian. 
The Custodian, within forty-five days after service 
on him, shall certify and file in said court a tran- 
seript of the record of proceedings in the Office of 
Alien Property Custodian with respect to the claim 
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in question. Upon good cause shown such time may 
be extended by the court. Such record shall include 
the claim as filed, such evidence with respect thereto 
as may have been presented to the Custodian or 
introduced into the record by him, and the determina- 
tion of the Custodian with respect thereto, including 
any findings made by him. The court may, in its 
discretion, take additional evidence, upon a showing 
that such evidence was offered to and excluded by 
the Custodian, or could not reasonably have been 
adduced before him or was not available to him. 
The court shall enter judgment affirming, modifying, 
or reversing the Custodian’s determination, and di- 
rect’ payment in the amount, if any, which it finds 
ue. 
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CLAIMS SECTION EXHIBIT 5 


Substance (as invoiced) : ANTICOMAN. 
Port No.: NY 4. 


Analysis: No analysis made. Previous importation 
noted on S.A. card 4711. Sample consists of about 60 
compressed tablets which together with two circulars are 
contained in a tin box which is embossed. Unlike NY 
25233 the box labeling does not contain the word “anti- 
diabeticum”. However, the circulars, although they do 
not mention the disease name directly, obviously claim 
unwarranted “cures” for the product. Detention and 
possibly refusal of entry is suggested. 


T. N. Bennerr, 9-22-32 


October 27, 1932: Sraremenr or CoNpITIONS TO BE 
FULFILLED: 


This importation, having been found to be misbranded 
in violation of the Federal Food and Drugs Act, is to be 
returned to the shipper through the Parcel Post Division, 
as a prohibited importation. 

Nov. 18, 1932 


STATION REPORT 
Experimental Purposes 


Port No.: NY 4. 
Label: Anricoman. 
Broker/Consignee: Fred Wetzel. 


(date importer notified) — =. 
Steamer: Columbus. 
Entry No./I. T. No. (port) : Parcel post. 
Action (date): Det. 9-23. 
Place of Production (is dec. of shipper lacking): 
Results of Analysis: 
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Mispraxpep: since the package contains statements re- 
garding the curative or therapeutic effect of the article 
or its ingredients which are false and fraudulent. 


To F. & D. Apm., Nov. 7, 1932, C.0.D. 


Received Nov. 17, 1932, Import Office 
Fire Larorr Orrice Indexed 


36 
Fire Ierorr Orrice Indexed 
FOOD AND DRUG ADMINISTRATION 


Anticoman 


File with NY 4 
Mar. 18, 1933 


Import OFFice: 


Doctor Joslin stated that the preparation “Anticoman” 
would be of no benefit in the treatment of diabetic coma, 
that the quotations are from about third-rate medicai 
journals and that the better class of physicians and jour- 
nals in Germany do not consider this product meritorious. 

It is therefore suggested that if future importations are 
offered, the preparation should be given careful consider- 
ation. 


Very truly yours, 


/3/ F. J. Callen 
F. J. Cutten, M. D. 
Chief, Drug Control. 
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Euorr P. Josurx, M.D. = Office Hours by Appointment 
Howakrp F. Roor, M. D. Telephone 
Priscta Waurre, M. D. 

ALEXANDER Mazsie, M. D. 


81 Bay State Road 
Boston 
March 6, 1933 


File with NY 4—Anticoman 
Dr. F. J. Cullen, 

Chief Drug Control 

Dept. of Food Administration 
Washington, D. C. 


My dear Dr. Cullen: 


I am sending you all the pamphlets I have about Anti- 
coman. In addition I am copying off for you a quotation 
from a publication which might escape your notice. 


I think also that I have seen several unfavorable com- 
ments about Anticoman in the German literature and I 
suspect that it is a fraud, pure and simple. 


Sincerely yours, 
/s/ Eliott P. Joslin 


Encs. 
NHB 
Dic. Mar. 4 


From “PRODUKTIVE DIABETIKERFURSORGE” 
by Prof. Dr. Alfred Lublin and Dr. Robert Kroner, 
Medical Assistants of the University Clinic and 
Polyclinic, Greifswald, with an introduction by Prof. 
Dr. Gerhardt Katsch, Director of Medicine in the 
University Clinic and Polyclinic, Greifswald. 1932. 
Georg Thieme, Verlag, Leipzig. Page 73. 

Specific knowledge regarding the earliest of the sub- 
stitute preparations for insulin, the “Anticoman”, are not 
available, but since this remedy contains synthalin (de- 
cadimethylguanidid) as active ingredient, the same limi- 
tations relative to indications as those in force for 
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synthalin must also hold good for the use of “Anticoman”. 
Unfortunately the name “Anticoman” must at once have 
a misleading effect. We can give an example of the 
serious consequences of a false statement of the indica- 
tions for the use of ‘<Anticoman’’. 

A 19 year old patient (J.—No. 174) who had been 
treated in a diabetic home was dismissed as little im- 
proved. Notwithstanding the high insulin dosage of 96 
units with a diet which contained 136 g of carbohydrates, 
the patient excreted 42 g of sugar and also acetone at 
the time of his discharge. A few days after the patient 
was discharged from the diabetic home, the full insulin 
dosage was replaced with “Anticoman” by the family 
physician. On the evening of the same day and in the 
deepest coma the patient was committed to a clinic. Only 
after a number of days and with the aid of large doses 
of insulin and excitants was it possible to rescue the 
patient from his dangerous coma. 


AW 
3/11/33 


From PRODUKTIVE DIABETIKERFURSORGE 
by Prof Dr. Alfred Lublin and Dr. Robert Kroner, 
Assistenten der Medizin, Universitatsklinik und Poli- 
De Gene Bee mit einem Geleitwort von Prof. 
rhardt Ka Direktor der Medizin, Univer- 
sitatsklinik und Politlinie Greifswald. 1932. Georg 
Thieme, Verlag, Leipzig. Page 73. 

“Eigene Erfahrungen uber das jungste der Insulin- 
ersatzpraparate, das, ‘‘Anticoman”, stehen uns nicht zur 
Verfugung. Da dieses Mittel jedoch als wirksamen 
Bestandteil Synthalin (Dekadimethylguanidid) enthalt, 
muBte fur die Anwedung des, “Anticoman” die gleiche 
Indikationseinschrankung gelten wie fur das Synthalin. 
Bedauerlicherweise muB jodoch der Name “Anticoman’’ 
geradezu irrefuhrend wirken. Wir sind in der Lage, ein 
Beispiel fur die schlimmen Folgen einer falschen Indika- 
tionsstellung bei der Verwendung des “Anticoman” anzu- 
fuhren: 
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“Bine 19 Jahre alte Kranke (J.—Nr. 174), die im 
Diabetikerheim behandelt worden war, wurde als wenig 
gebessert entlassen. Die Kranke schied bei der Entlas- 
sung trotz der hohen Insulindosis von 96 Einheiten bei 
einer Kost, die 136 g Kohlenhydrate einthielt, 42 a Zucker 
und auch Azeton aus. Zu Hause wurde seitens des Hau- 
sarztes wenige Tage nach der Entlassung der Patientin 
aus dem Diabetikerheim die volle Insulindosis durch 
“Anticoman” ersetzt. Bereits am Abend des gleichen 
Tages wurde die Kranke in tiefstem Koma einer Klinik 
augewiesen, in der es erst nach Tagen und unter Zuhil- 
fenahme groBer Insulindosen und Exzitantien gelang, die 
Kranke aus der Komagefahr zu befreien.” 


The above is most important. 


/s/ EPS 
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Substance (as invoiced) : ANTICOMAN. 
Port No.: Balt. 263. 
Analysis: See S.A. card No. 4711-a. 


To F. & D.Apm., Mar. 29, 1934 


Importer appeared and requested permission to recon- 
dition this shipment by destroying the circulars in the 
importation. This permission is granted. The circulars 
will be destroyed by the Deputy Collector of Customs at 
the Post Office. As soon as this is done, regular release 
will be issued. 


No Portion or tHe SHrement SHOULD BE Usep Uniti 
Suc Retzase Has Issvep. 


10/20/33. Above conditions having been complied with, 
shipment was delivered to consignee on 10/17/33. 

Port No.: Balt. 263. 

Label: “Axticoman Pancr.-Ferm. (Lipase). Nace. 
Puospx. Acmw. Tart. DEKAMETHYLENDIGUANID TABLETTE 
0.175 Anticoman GmbH Bertrx Hatensee” (on tin box) 

Broker/Consignee: Mrs. Anna Baer, 3515 Fairview 
Ave., Baltimore, Md. 

Marks (quantity and value) : 2 boxes. 

Shipper/Manufacturer (address): Paul Buoshand, Ger- 
many. 

Cons. Invoice (place) (no.) (date consulated) : None. 

Sample Taken (date) : 10/10/33. 

(date importer notified) 10/10/33. 

Steamer (date of entry): U. S. Mail, 10/10/33. 

Entry No./I. T. No. (port) : Baltimore. 

Action (date): detained 10/10/33. 

Place of Production (is dec. of shipper lacking) : 
Germany. 

Results of Analysis: 

Missranpep: Bears false and fraudulent therapeutic 
claims. 


Received Mar. 30, 1934, Import Office. 
Fire Imrorr Orrice Indexed 
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Substamce (as invoiced) : ANTICOMAN. 
Port No.: SL 741. 


Analysis: No analysis made. Action in accordance with 
Sherley Amendment Card No. 4711-a. 


Conclusions of analyst cert. Recommendation approved. 
May 8, 1937. Att. Chief, Central District. 


5/11/37. Mispraxpep: Labeling bears false, mislead- 
ing and fraudulent therapeutic claims. 

Srarement or Conprrions To BE Fuiriiep: This prod- 
uct is grossly misbranded in violation of the Federal 
Food and Drugs Act and is therefore refused entry. The 
Postal authorities are hereby notified by a copy of this 
notice to return this parcel to the sender as a prohibited 
importation. 


5/27/37. Frau Action: U. S. Customs Mail Bureau 
notified this office that this shipment was returned to the 
sender under date of May 15, 1937. File therefore closed. 


/s/ A. E. Lowe 
A. E. Lowe, 
Chief, St. Louis Station. 


Port No.: SL 741. 

Label: Axticomanx (Identical with that quoted in Sher- 
ley Amendment Card No. 4711-a.) 

Consignee: E. T. Laubscher, Laredo, Texas. 

Marks (quantity and value): 1 letter package contain- 
ing 1 box pills—Addressed. 

Manufacturer (address): Anticoman, G.m-b.H., Berlin, 
Germany. 

Cons. Invoice (place) (no.) (date consulated): None. 

Sample Taken (date) : 5/10/37. 
(date importer notified) 5/11/37. 

Steamer (date of entry): Parcel Post 5/10/37. 

Entry No./I. T. No. (port) : Mail, St. Louis. 

Action (date) : Detained 5/11/37. 
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Place of Production: Germany. (is dec. of shipper 
lacking): Yes. 


Results of Analysis: 


Mispranpep: Labeling bears false, misleading and fraudu- 
lent therapeutic claims. 


Received June 1, 1937, Import Office. 
Fitz Imeorr Orrice Indexed 


Substance (as invoiced): Anticoman (Antidiabeticum). 

Port No.: NY 25233. 

MispranveD: Since the label bears statements regarding 
the curative or therapeutic effect of the article or its in- 
gredients which are false and fraudulent. 

Port No.: NY 25233. 

Label: Axticoman (Antidabeticum). 

Broker/Consignee: H. Tanscher. 

Marks (quantity and value) : 1 Pkg. 

Shipper/Manufacturer (address) : Anticoman. 

Cons. Invoice (place) (no.) (date consulated) : 
Hamburg. 

Sample Taken (date) (date importer notified): 

Steamer (date of entry) : Deutschland. 

Entry No./I. T. No. (port): P.P. 

Action (date): det. 12/15/31. 

Place of Production (is dec. of shipper lacking): Yes. 

Analysis: 

Sample consisted of one package containing about 9 ozs. 
of the tablets. No SA. card. Composition given in label- 
ing. The only printed matter with this package is the 
carton top. Sample was taken because there was a ques- 
tion as to whether product could properly be called 
“Antidiabeticum.” 

Received Dec. 24, 1931, Import Office 
JAR 12/15/31 


Fiz Turorr Orrice Indexed 
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Usrrep Srares DEPARTMENT OF AGRICULTURE 
Food and Drug Administration 
Washington, D. C. 


Import Office 
July, 27, 19382 


Mr. S. George Fremont, Trade Adviser, 
American Chamber of Commerce in Germany, 
Freidrich Str. 59-60, 

Berlin W S, Germany. 


Dear Sir: 


I have your letter of July 3, 1932, transmitting for 
comment a revised circular proposed for use with ship- 
ments of the product “Anticoman”’ to this country. You 
request our comments upon this proposed circular in 
connection with the requirements of the Federal food and 
drugs act. You refer to our letter of March 2 addressed 
to the Globe Shipping Company, New York, commenting 
upon labeling formerly submitted in connection with this 
product. 


I note that the circular which you now submit repre- 
sents a revision of that discussed in our letter of March 2. 
However, this new circular conveys practically the same 
representations and promises of benefit as the previous 
one to which objection was made. As indicated in our 
letter to the Globe Shipping Company, the consensus of 
medical opinion in this country would not hold that a 
product of the declared composition would constitute an 
adequate treatment for diabetes. Consequently, any rep- 
resentations or statements in the labeling that convey the 
impression that the article constitutes a treatment or cure 
for that condition are considered unwarranted and when 
used with shipments to this country constitute misbrand- 
ing in violation of the food and drugs act. Shipments 
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presented under such representations necessarily would 
be denied entry under Section 11 of the act. 


Very truly yours, 


A. L. Taytor, 
Acting Chief 


CC ED. 
CC Deve Conteo:. 
RSB :-fwm 


45 


Unrrep Srares DeParTMENT or AGRICULTURE 
Food and Drug Administration 
Washington, D. C. 

N.Y. 25233 
Anticoman j 
Import Office 
Mar. 2, 1932 
Globe Shipping Co., 
11 Broadway, 
New York, N. Y. 


Gentlemen: 

I have your letter of February 20, 1932, transmitting a 
sample of the product Anticoman, together with a copy 
of a letter dated February 4, 1932, from S. George Fre- 
mont of the American Chamber of Commerce in Germany. 
Request is made for authority or permit number to allow 
the entry into this country of shipments of this product. 
There was also submitted a certificate of analysis and 2 
statement indicating that the product is permitted sale 
in Germany. 


Careful consideration has been given the materials sub- 
mitted. As you probably know, under the food and drugs 
act the Administration does not have authority to ap- 
prove labels nor to pass upon products except at the time 
shipments are offered for entry. However, when samples 
are submitted together with complete information regard- 
ing ingredients, the Administration is glad to comment 
on such material submitted pointing out features which 
might be considered contrary to the requirements if used 
with shipments to this country. In the case of the prod- 
uct in question, information regarding the ingredients 
has been furnished. The box label bears simply the name 
of the product, a list of the ingredients, and the name of 
the manufacturer. Regarding this we have no special 
comment to offer. The circular, which is contained inside 
the box, however, refers to this preparation as an effec- 
tive and completely harmless remedy for diabetes. The 
preparation is held forth in this circular as an adequate 
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treatment and as an effective substitute for the recognized 
insulin treatment. The consensus of medical opinion in 
this country would not hold that a product of the com- 
position indicated for this one would constitute adequate 
treatment for this condition. The representions made 
in the circular therefore would be considered unwarranted 
and would render the product seriously misbranded in 
Violation of the food and drugs act if used with ship- 
ments offered for entry into this country, and under such 
representations entry necessarily would be denied. I may 
add that products of this type are considered potentially 
dangerous except as used under most careful clinical 
control. 


For the information and use of your correspondent I 
am enclosing copies of our publication S.R.A,, FD. No. 1, 
which contains the text of the food and drugs act and 
regulations for its enforcement. Sections 7 and 8, pages 
17 and 18, define adulteration and misbranding, while 
Section 11, page 19, deals with imports. I am also en- 
closing copies of our circular C.R. 17-G, which contains 
information on the provisions of the act and rulings 
relative to drugs and medicinal products. Paragraphs 4 
to 7 discuss the labeling of medicinal products, while 
paragraph 8 enumerates certain ingredients that if pres- 
ent in an article are required to be declared upon the 
label. You will note also that the act makes no require- 
ments regarding permits or license to sell. 


Very truly yours, 


Enclosures 
CB 17-G (2 copies) 
Copy of this letter 
RSR mp 
2 Copy to Eastern District 
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EXCERPT FROM PAGES 42-43 of REISSNER’S 
OPENING BRIEF BEFORE HEARING 
EXAMINER 


The measure of damages must be calculated in accord- 
ance with the German Civil Code hereinbefore referred 
to. The damages must be measured in terms of the value 
of the business at the time of the taking, in 1937. There 
are two major components in the value of a business, ie., 
the tangible and intangible assets, — the latter of which, 
in the larger sense, is often referred to as good will. 
It is actually the thing which makes a business “tick”. 
With respect to the tangibles of the Anticoman business, 
in the interest of simplifying matters, the claimant is will- 
ing to assume that the consideration Schering paid for 
the tangibles was a reasonable equivalent therefor. 

However, with respect to the good will, Schering 
through Dr. Fischer, in Exhibit H, admitted that no con- 
sideration was paid for the same and that the name 
itself was worth between RM 150 to RM 200 thousand. 
See answer to question 35 thereof. 

The claimant seriously disputes this evaluation of good 
will as being grossly inadequate. It contends that in 
light of the fact that no impartial and competent ap- 
praisal of the value of the business was made at the 
time of the taking, the value, however, can be fixed retro- 
spectively by calculating the benefits Schering derived 
from the business in the form of profits. Schering con- 
cedes that it made impressive sums through the operation 
of the business, but the claimant contends that the actual 
moneys made by Schering were far in excess of the fig- 
ures submitted by Schering itself. Again, may it be 
emphasized that the moneys to be paid to Reissner, under 
German law, were due at the time of the taking, and, 
therefore, was due and owing prior to the vesting since 
it arose out of a transaction which took place approxi- 
mately five years before the said vesting became effective. 
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EXCERPT FROM PAGES 10-11 of REISSNER’S REPLY 
BRIEF BEFORE HEARING EXAMINER 


POINT I 


What Rights Accrued To Anticoman 
As Against Schering By Reason Of 
The Invalidity Of The Contract? 

If the contract was void, Schering was, from the begin- 
ning, unjustly enriched by receiving Anticoman’s business, 
and under a duty to restitute it (Sees. 812 ff. of the Ger- 
man Civil Code). Since Schering had, from the incep- 
tion, knowledge of the reasons of invalidity, and acted 
contra bonos mores in accepting the business (Sec. 819 
of the German Civil Code), its liability to return the 
business is governed by Sec. 818, 4th par. of the German 
Civil Code, ie., Schering was, from the inception, under 
@ duty to compensate Anticoman for the loss of its busi- 
ness in accordance with the general rules of German 
law relating to the payment of damages, which rules 
apply equally to damages arising from breach of con- 
tract, torts, or any other reason. What matters is the 
value of the business at the time of transfer, which value 
contains, of course, in the form of good will, the potential 
future development. This can be ascertained not only 
from the development of the business 
but also from the subs 
certain that under the 
Reissner the business woul 
favorably as it did under 

While Schering may hay 
ground of its being so vas 
these advantages 


than they did under 
Nevertheless, claimant’s brief, 
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in evaluating the claim, accepts the volume of business 
done by Schering after the sale as a proper indication 
for ascertaining the value of the business at the time 
of its transfer to Schering. 


EXCERPT FROM PAGES 3435 of REISSNER’S 
MEMORANDUM OF LAW BEFORE THE DIRECTOR, 
OFFICE OF ALIEN PROPERTY 


The formula for valuing the business recommended by 
the Chief Hearing Examiner on page 39 of the Decision 
is proper. This method or figure has not been attacked 
by the Claims Section. 

The Chief Hearing Examiner valued the net assets of 
the claimant’s business as of March 1, 1937 at RM 273,507. 
This valuation is based on the minimum profit figure of 
RM 426,807 submitted by Schering, before crediting it 
with the sum of RM 153,300 paid. 

The figure of RM 654,631, suggested by claimant to be 
substituted for RM 426,807 selected by the Chief Hearing 
Examiner, is arrived at as follows: 


Whereas the Chief Hearing Examiner took the gross 
sales subsequent to the purchase of the business and 
then calculated the gross profits by taking the lower 
percentage figure as submitted by Schering, namely, 29.8, 
the claimant suggests that the gross sales figure should 
be multiplied by 45.1%, the profit percentage which was 
applicable to the gross sales in 1938. This higher per- 
centage figure should be applied to the years subsequent 
to 1988 because there has been no indication by Schering 
that the sales should be burdened with any higher actual 
sales and production costs. In any event, if the Director 
is not persuaded with respect to whether the higher or 
the lower percentage figure should be accepted, it may 
appear proper to him that he should take a compromise 
figure midway between the 29.8 profit percentage and the 
45.1 profit percentage. 

In Claimant’s Exceptions, claimant further suggested 
that the Chief Hearing Examiner improperly failed to 
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credit Reissner with the price of the tangible assets which 
Schering obtained at the time of the transaction, namely, 
RM 150,000. 

A close reading of the Recommended Decision indicates 
that the Chief Hearing Examiner gave all of the assets 
(p. 39) at the time of the transfer a valuation equal to 
the minimum profit figure submitted by Schering of RM 
426,807. It would appear to the claimant that the Chief 
Hearing Examiner could not have intended to include the 
tangible assets valued at RM 150,000, even though the 
language of the Recommended Decision does speak of 
“all the assets.’’ 


EXCERPT FROM PAGES 39-13 of REISSNER’S 
GERMAN LAW MEMORANDUM FILED WITH 
THE DISTRICT COURT 


Principles Governing the Assessment of Damages 


It remains to indicate the principles which, under Ger- 
man law, govern the assessment of damages under the 


“general provisions”, applicable, as demonstrated in the 
present case, because of the reference in Section 818, 
para. 4. 

It has been shown that Schering is to be treated as @ 
debtor in default. Under the controlling provision of 
Section 286 (BGB), “the debtor has to restore to the 
creditor the damage caused by the default (Verzug).” 
For the manner and modality of the restoration of dam- 
age, the principles of the sections 249 ff. (BGB) are 
applicable.* This means that the debtor must restore 
the state of affairs which would exist without the default. 

As in all cases of assessment of damages, especially 
in the case of going business coneerns, the exact compu- 
tation of the damages to be awarded under this principle 
leaves some room for differing valuations, and for a 
measure of discretion. This applies no doubt to the 
assessment of the profits made by Sehering after the 
taking over of the Reissner business, but I do not con- 


13See RGR Kommentar, 10th ed., para. 286, note 2. 
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sider this within my province. While there may be differ- 
ences on the details of evaluation, there is little doubt 
about the legal principles governing the assessment. The 
principle elaborated by numerous decisions of the former 
German Supreme Court is that “the economic situation 
of the creditor, as it would have developed if the debtor 
had behaved properly, must be compared with the situa- 
tion as it has developed after the action which has caused 
the injury.”** In the estimate of the economic con- 
ditions as they would have developed without the injuring 
action, common experience regarding the likely behavior 
of the injured party must be taken into account.” Tem- 
porary conditions arising from a depression or other 
emergencies are ignored. It has, for example, been held 
by the German Supreme Court,* that, in measuring the 
damages for a person whose capacity to earn is the 
economic asset in question, the full earning capacity must 
be taken as a basis even if the claimant at the time of 
the injury was in a momentarily less favorable earning 
position. Full reparation is to be made for a destroyed 
building which has normally been let to tenants, even if 
at the time of the destruction, some parts of the building 
were actually not let.” 

It follows from this that, under Sections 249 ff., 286 
(BGB), as applicable in the present ease, the value of 
the business of Reissner at the time of the taking over 
by Schering must be assessed as a going concern, under 
disregard of any specially favorable or unfavorable cir- 
cumstances. The controlling provisions are Sections 251 
and 252 (BGB). The former lays down that “in so far as 
restitution is not possible or not sufficient to eompensate 
the ereditor, the debtor must compensate the creditor in 


14 RGR Kommentar, 10th ed., para. 249, note 12 (at p. 474) 
with references to the controlling decisions. 


15See, among many other decisions, RG 165, 260 and RGR 
Kommentar, loc. cit. 


16 RG in J. W. (1911), 584. 
17 RGR Kom., op. cit., at p. 476. 
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money”. The latter lays down that “the damage to be 
made good comprises also lost profits (entgangener Ge- 
win). As lost is to be considered any profit which, 
in the ordinary course of events or according to the 
special circumstances, in particular according to prepa- 
rations and provisions made, could have been expected 
with probability.’? 

While these provisions leave some measure of discre- 
tion to the Court which, indeed, by Section 287 of the 
German Code of Civil Procedure is directed “to decide 
under consideration of all circumstances, in its free con- 
vietion . . . how high the damage or an interest to be 
made good is . . .,” the general meaning of the controlling 
sections of the Civil Code has been worked out by the 
courts and the commentators with fair unanimity. 

In the first place, damage is not confined to the value 
of physical things. Sections 249 ff. are drafted in general 
terms. “What is to be restored is, in the sense of the 
law, the full damage suffered by the injured party, in- 
cluding lost profits (Section 252); thus the full interest 
is to be compensated for, but not, as is provided in other 
parts of the law (Sections 102, 256, 290) only the value 
of the damaged commodity as such.’ * 

In the case of a business concern, damages are clearly 
to be divided into the following components: (a) physical 
assets, such as buildings and merchandise; (b) intangible 
assets, such as trademarks, patents and, where the value 
is not already comprised in the valuation of the trade- 
mark, the “goodwill” as embodied in the name of the 
firm or the product; (¢) in addition, Section 252 clearly 
directs compensation for lost profits. It further directs 
the assessment. of these profits in accordance with a 
probable course of events. Profits made by the obligee 
are not as such relevant.” The determining factor“is the 
profit which the injured party, had he been left un- 


18 RGR Kom., op. cit., note 3 to Section 251, quoting a series of 
Supreme Court decisions. 


19 Palandt, op. cit., Section 252, note 2. 
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touched, would in all probability have made. In that 
respect, the profits made by Schering, through the utili- 
zation of a business and a well-established product which 
they continued to sell on the same basis, is, of course, 
an indication, though not an absolutely conclusive one, of 
the profits which Reissner would have made had he 
continued to operate his business. In the assessment of 
such lost profits, different German courts might well 
differ somewhat as between various figures given by 
Schering and Reissner respectively; there can, however, 
be no doubt that whatever the figure finally arrived at by 
the Court, “in the free evaluation of the circumstances” 
(Section 287 Code of Civil Procedure), the net profit 
which Reissner could in all probability have made during 
the period in which he was deprived of his business by 
the injurious action, has to be awarded to him as 
damages. 

It is certainly correct to hold, in the light of the above- 
quoted decisions, that the plaintiff, if he had not been 


forced to make the sale by the circumstances prevailing 
at the time, would have behaved like a reasonable busi- 
nessman, continuing to run the business as a profitable 
concern, and using any capital and income in accordance 
with the principles of a prudent businessman. 


2G. 5. covenmuent painrine orrict; 1959 
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WILLIAM P. ROGERS, as Attorney 
General of the United States and as) 
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WILLIAM P. ROGERS, as Attorney 


General of the United States and as Soyih bi Bleiraol” 
successor to the Alien Property 
Custodian, et al., , 


Appellants, 
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Appellees. 


Appeal from Order and Judgment of the United States 
District Court for the District of Columbia 


in No. 15, 165; Appellees: 
in No. 15, 166; 
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STATEMENT OF QUESTIONS PRESENTED 


1. Was the decision of the District Court in limiting plaintiff's damages 
to 273, 507 Reichsmarks arbitrary and clearly erroneous because 
(a) the decision arbitrarily chose the lowest possible percentage 
figure (29. 8%) available in computing net profits on sales; — 


(b) the decision limited plaintiff's damages to only lost profits and 
failed to award him the actual value of the tangible assets of plaintiff's business. * 

2. Was plaintiff's award of damages for the taking of his business 
contra bonos mores subject to the application of the provisions of the German 
currency reform of 1948, devaluating certain Reichmarks claims by 90%?** 

3. What is the proper rate of exchange for the conversion of plaintiff's 
award from marks to dollars -- the rate at the time the claim arose (RM 2.50 
equals $1.00), the rate at the time the claim was filed (RM 3.33 equals $1.00), 
or the rate at the date of the judgment of the District Court (the current rate 
of approximately RM 4.20 equals $1. 00)*** 


* This question raised by plaintiff's appeal. 
** This question raised by defendants' appeal. 
*##* This question raised by appeals of both parties hereto. 


Statement of Questions Presented 
Jurisdictional Statement 
Statement of Facts 

Statute Involved 

Statement of Points 


I PLAINTIFF'S DAMAGES SHOULD BE 651, 331 
MARKS RATHER THAN THE 273, 507 MARKS 
AWARDED BY THE DISTRICT COURT 


A. The District Court Arbitrarily Chose 
the lowest Possible Percentage Figure 
(29. 8%) Available in Computing Net 
Profits on Sales Rather tan the Maximum 


Percentage Figure (45. 1%) shown by the 
Evidence. ....... 


The District Court Erroneously 

Limited Plaintiff's Damages to Only 

Lost Profits and Improperly Failed to 

Award Him the Actual Value of the 

Tangible Assets of Plaintiff's Business. . . . 


PLAINTIFF'S CLAIM ARISING FROM TAKING 
PROPERTY CONTRA BONUS MORES IS ONE 

FOR DAMAGES AND THEREFORE NOT SUBJECT 
TO THE 90% DEVALUATION PROVISIONS OF THE 
GERMAN CURRENCY REFORM LAW OF 1948. . .- 


PLAINTIFF'S CLAIM SHOULD BE CONVERTED 
TO DOLLARS AT RM 2.50 EQUALS $1.00, THE 
PREVAILING EXCHANGE RATE ON THE DATE 
SCHERING'S OBLIGATION TO PAY AROSE. .. . 


Conclusion 


(ii) 
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BRIEF FOR APPELLANT IN NO. 15, 165 
AND APPELLEE IN NO. 15, 166 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE IISTRICT OF COLUMBIA CIRCUIT 


MAX REISSNER, 


Vv 


WILLIAM P. ROGERS, as Attorney 
General of the United States and as 
successor to the Alien Property 
Custodian, et al, 


Appellees. 


WILLIAM P. ROGERS, as Attorney 
General of the United States and as 
successor to the Alien Property 
Custodian, et al., 


Appellants, 
Vv. 
MAX REISSNER, 
Appellees. 


Appeal from Order and Judgment of the United States 


District Court for the District of Columbia 


BRIEF FOR APPELLANT IN NO. 15, 165, 
AND APPELLEE IN NO. 15, 166 


2 
JURISDICTIONAL STATEMENT 


Appellant, Max Reissner, filed a debt claim on February 24, 1948 
against the Office of Alien Property, pursuant to the Rules of Procedure for 
Claims of that Office, and pursuant to Section 34 of the Trading With The 
Enemy Act, as Amended, (50 U.S.C. App., Section 34). Hearing was held 
before Harry Leroy Jones, Chief Hearing Examiner for the Office of Alien 
Property, who allowed the claim in an amount of 273, 507 Reichsmark, with 
interest at 4% from March 1, 1937, and who held that the resultant German 
currency obligation should be converted into dollars at RM 3. 33 equals $1. 00, 
(Decision dated August 24, 1956) (J.A. 16), 

The Custodian appealed this decision to the Director of the Office 
of Alien Property, the Deputy Director of which modified the Recommended 
Decision of the Chief Hearing Examiner and allowed the claim in the amount 
of 27, 350.7 Deutsche Mark, with interest at 4% from March 1, 1937 and con- 
verted into dollars at the then current rate of exchange, approximately DM 4. 2 
equals $1.00. (J.A. 70 ). On December 23, 1957, the Attorney General 
determined not to undertake a review of the Deputy Director's Decision. 

Reissner commenced proceedings in the United States District Court 
for the District of Columbia by a complaint for review (J.A. 5 ) pursuant 
to Section 34 (e) of the Trading With The Enemy Act as Amended (P. L. 671, 
79th Cong., 3d Session, Title 50 App. U.S.C.A., Section 34{e) ), and 
after a hearing on cross motions for summary judgment, the Court granted 
each motion in part (Order and Judgment of January 23, 1959)(J.A. 12). 
The effect of the District Court's Order was to reinstate in full the recom- 
mended Decision of the Chief Hearing Examiner, and awarded Reissner the 
sum set forth therein. 

It is from this Order and Judgment that both Plaintiff and Defendants 
appeal. This Appeal is taken under the jurisdiction granted the United States 
Court of Appeals for the District of Columbia under Title 28 of the United 
States Code, U.S.C. Sec. 1291, Act of June 25, 1948, 62 Stat. 928. 


3 
STATEMENT OF FACTS 


Reissner, a United States citizen, filed this claim with the Office of 
Alien Property against the solvent account of Schering|Kahlbaum, A.G., 
hereinafter referred to as SCHERING. By solvency is meant that there is 
more than sufficient monies, reportedly in excess of $15, 000, 000., in Schering's 
account to pay all debt claims against it. 
Max Reissner stands with respect to Schering, the company which 
expropriated his business, not only in the position of a creditor but also as 
a victim. Reissner had founded and developed a very successful pharmaceu- 
tical business in Germany which was known as Anticoman G. m, b. h., here- 
inafter referred to as "Anticoman". He was the sole owner of this business 
and a product called Anticoman, a remedy against diabetes which was manu- 
factured, sold and distributed throughout the world. 
In 1936, Reissner, a Jew, was forced to sell Anticoman to Schering 
because of Nazi persecution of him and his co-religionists. This was a 
matter of public knowledge and, in fact, the Chief Hearing Examiner, Harry 
Leroy Jones, found "Schering knew that Reissner was a Jew and was under 
Nazi pressure to abandon Anticoman and to leave Germany"... While the Nazis 
shook the tree, Schering held a basket and caught the fruit." (J.A. 40 ). 
Concededly, Schering took advantage of the fact that the Nazis figur- 
atively had a pistol to Reissner's head and paid the price of RM 153, 300 for 
all of the assets including goodwill, trade marks franchise rights, stock of 
merchandise and fixtures and fixed assets, but not including cash and accounts 
receivable (J.A. 22 ). Schering did not, however, assume any of the liabili- 
ties of Anticoman* which included a substantial debt to Reissner (J.A. 22 ) 
The Hearing Officer found as a matter of fact and law that the price paid was 
disproportionate to the value of the business. (J.A. 36 ). He found the 1937 
transfer of Anticoman assets to Schering was void under German law asa 
transaction contra bonos mores (J.A. 40 ). These findings were affirmed 


“With the exception of one small liability amounting to RM3,300. 
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by the Deputy Director and'these facts are conceded by the defendants. After 
Reissner's business was taken by Schering, Reissner immediately fled from 
Germany. Even the sum of RM 150, 000 paid by Schering was immediately 
confiscated by the Nazis and never came into Reissner's hands. Schering 
continued the business using the same facilities and the same personnel, 
manufacturing methods, patents and trademarks, relying on the good will and 
continued the manufacture and sale of Anticoman from 1937 through 1944 

(J.A. 27). The total sales during that period was RM 1, 435, 596 (J.A. 48, 93). 

In 1938, according to Schering's own records, profits earned on the 
sale of Anticoman were 45. 6% of sales. (J.A.39, 101). For 1939 and years 
subsequent thereto, Schering arbitrarily charged to Anticoman sales a per- 
centage of laboratory research done by Schering in other fields as a large 
share of general overhead expenses (J. A. 48, 101). Even with these new charges, 
profits were still maintained at not less than 29. 8% of sales. 

The Decision of the Chief Hearing Examiner allowed Reissner's claim 
in the amount of RM 426,807 (J.A. 49 ). This amount is solely the total 
profits made by Schering on the sale of Anticoman, computed by using the 
lowest percentage of profits to sales possible (29.8). The Recommended 
Decision further credited Schering with the purchase price of RM 153, 300 
(J.A. 49 ). The decision granted Reissner nothing for the actual value of the 
physical assets of his business, which value was RM 150,000. Nor did he 
receive anything for the intangible assets including his Good Will, patents and 
trademarks. As a result, the award to Reissner was in an amount of only 
RM 273, 507. 

Further, the Recommended Decision held that the provisions of the " 
Germany Currency Reform Law of 1948 which reduced certain claims by 90%, 
were inapplicable to Reissner's claim for damages (J. A.50-53). Finally, the 
Recommended Decision found that the proper rate for the conversion of marks 
into dollars was the rate in effect at the time of the filing of the claim (February 24, E 
1948) and found that rate to be RM 3. 33 equals $1.00 (J. A. 61-62). The interest 
at 4% per annum as awarded by Recommended Decision is not in dispute. 
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Reissner took exception to that part of the Recommended Decision of 
the Chief Hearing Officer wherein he found the indebtedness to him was RM 273, 507 
instead of RM 651, 333, which latter figure is the total profits earned by Schering 
on the sale of Anticoman, using the profit ratio of 45.1%, plus the RM 150, 000 
representing the value of the tangible assets of Reissner's business. He further 
took exception to that portion of the Opinion which recommended that Schering’s 
obligation in German currency should be converted into dollars at the exchange 
rate at the date of filing the claim, RM 3. 33 equals $1.00, but urged instead that 
under German law he was entitled to be made whole, thereby calling for a con- 
version rate of RM 2.50 equals $1.00, the rate at the time the claim arose. 
(March 1, 1937). 

Pursuant to the Rules of Procedure, the Deputy Director of the Office 
of Alien Property on November 5, 1957, reviewed the Recommended Decision 
of the Chief Hearing Officer. The Deputy Director's ision (J.A. 70 ) 
accepted all of the findings of fact and conclusions of law which related to the 
eligibility of Reissner as a claimant; that the nature of the claim was a debt 
within the meaning of the Trading with the Enemy Act, as amended, and that the 
amount of the indebtedness as of March 1, 1937, the date of the transfer was 
RM 273,507. He, therefore, concluded that Reissner was entitled to this sum 
together with interest at 4% from March 1, 1937. But then, the Deputy Director 
rejected the Chief Hearing Examiner's conclusion that the German Conversion 
Law should be disregarded in computing the amount to be paid to claimant. The 
application of the German Conversion Law reduced the Reichsmark figure by 
90% so that instead of converting RM 273, 507 into U. S. currency, the Deputy 
Director asserted that the figure to be converted into U. S. currency is 
DM 27, 350. 7. 

The Deputy Director further rejected the Recommended Decision of the 
Chief Hearing Examiner wherein the latter suggested that the date for the con- 
version of Germany currency into U. S. currency should be the date of the filing 
of the claim. The Deputy Director stated that the rate of conversion should be 
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that which prevailed on the date of judgment, namely, the rate of exchange on 
November 5, 1957. Reissner thereupon filed his Complaint for Review in the 
District Court (J.A. 5 ).' The District Court issued its Memorandum in 
which it found on all points in accordance with the Decision of the Chief Hearing 
Examiner and in effect reinstated the same and entered judgment accordingly 
(J.A. 12 ). Thereupon, both parties hereto filed appeals to this Court 

(J.A. 14, 15). 


STATUTE INVOLVED 


This action was commenced in the United States District Court for the 
District of Columbia pursuant to the Trading With the Enemy Act Sec. 34(e), 
as amended by the Act of June 25, 1948, 62 Stat. 991, as amended by the Act 
of May 24, 1949, 63 Stat. 107, U.S.C. Title 50, App. Sec. 34{e) which provides: 


... Within sixty days after the date of mailing of the 
Custodian's determination, any debt claimant whose 
claim has been disallowed in whole or in part may file 
in the District Court of the United States for the Dis- 
trict of Columbia a complaint for review of such dis- 
allowance naming the Custodian as defendant. Such 
complaint shall be served on the Custodian. The Cus- 
todian, within forty-five days after service on him, 
shall certify and file in said Court a transcript of the 
record of proceedings in the Office of Alien Property 
Custodian with respect to the claim in question. Upon 
good cause shown such time may be extended by the 
court. Such record shall include the claim as filed, 
such evidence with respect thereto as may have been 
presented to the Custodian or introduced into the re- 
cord by him; and the determination of the Custodian 
with respect thereto, including any findings made by 
him. The court may, in its discretion, take additional 
evidence, upon a showing that such evidence was offered 
to and excluded by the Custodian, or could not reason- 
ably have been adduced before him or was not available 
to him. The court shall enter judgment affirming, modi- 
fying, or reversing the Custodian'’s determination, and 
directing payment in the amount, if any, which it finds 
due." 
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STATEMENT OF POINTS 
It is the position of the Appellant Reissner that: 


1. The District Court was in error in computing plaintiff's 
damages at 273, 507 Marks rather than the amount of 651, 331 marks. 

a) The District Court was in error in arbitrarily 
chosing the lowest possible percentage figure (29.8) available in computing 
Schering's net profits on sales rather than the maximum percentage figure 
(45.6) shown by the evidence. 

b) The District Court was in error in limiting plaintiff's 
damages solely to such profits and in failing to award plaintiff in addition, 
the actual value of the tangible assets of plaintiff's business since under the 
applicable German law, Reissner is entitled to both. 

2. The District Court was correct in ruling that plaintiff's claim 
for damages was not subject to the 90% devaluation provision of the German 
Currency Reform Law of 1948 because 

a) Acclaim arising from the taking of property contra bonos_ 
mores is one for damages and hence not subject to devaluation. 

b) German Law requires that the victim ofa taking contra bonos_ 
mores be made whole and be compensated inter alia for any loss due to deval- 
uation of currency. 

3. The District Court was in error in ruling that the conversion 
of plaintiff's award in marks to dollars should be made at the rate prevailing 
at the date the claim was filed since German Law requires that a claimant in 
Reissner's position be compensated for all loss due to currency devaluation, 
and therefore the rate of exchange prevailing at the time the claim arose must 

. be applied. 


SUMMARY OF ARGUMENT 


1. In computing the damages due to plaintiff as a result of the 
taking of his business contra bonos mores by Schering, the District Court 
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awarded plaintiff only the profits earned by Schering on the sale of the 
Anticoman. Under German law, Reissner is entitled to receive as damages 
the value of the tangible assets of the business and in addition thereto, the 
profits made by Schering. 

The District Court arbitrarily and improperly chose the lowest pos- 
sible percentage figure (29. 8%) in computing net profits on sales rather than 
the highest percentage figure (45.6%) shown by the evidence (J. A. 39,101). This 
lowest possible figure was chosen without ever giving a reason why plaintiff 
should be required to pay for the research costs and overhead expenses incurred 
by Schering wholly unrelated to the sale and production of Anticoman (J. A. 48-49). 
It was solely Schering's application of unacceptable bookkeeping methods which 
resulted in these additional costs being charged to Anticoman. Then too, Schering’s 
own records show a profit ratio of 45.6% of sales for the years prior to 1939 (J. A. 
39, 101) but the District Court nevertheless used only the 29. 8% figure for 
those early years too. 

Neither the District Court or the administrative decisions gave any 
reason for omitting the value of the tangible assets (RM 150, 000) of Reissner's 
business. In fact, the Decision of the Chief Hearing Examiner recognized that 
German law required the inclusion of the tangible assets in computing damages. 

It states (J.A. 29, 49): 


"Under Section 987 of the Civil Code, ...Reissner would 
be entitled to Schering's profits as damages, and not 
merely to their use as evidence of 1937 value." 


Nevertheless, all Reissner was awarded were Schering’s profits as the 1937 
value of his business. Under the German law, he should have received those 
profits plus the 1937 value of the business and obviously the 1937 value of the 
business would include the value of the tangible assets (RM 150, 000). 


2. Plaintiff's claim is one for damages for the taking of his property 
contra bonos mores. Under German law, German Civil Code Section 818, 
Paragraph 4, and Section 819) a claim arising from the taking of property 
contra bonos mores is one for damages. It has been held by the German Courts 


9 


that such claims for damages are not subject to the devaluation provisions of 


the Currency Reform Law.of 1948. 


Since the acts of Schering were contra bonos mores, therefore 
entitling Reissner to damages, it is not a claim for a sum of money and there- 
fore, under the decisions of the German Courts the German Currency Reform 


Law is inapplicable. 


Furthermore, under German Law, a party guilty of the taking of 
property contra bonos mores is obligated to pay damages, which damages 
include any loss to the claimant due to currency devaluation or loss in purchasing 
power. It would be a futile act to apply the Conversion Law to plaintiff's claim, 
for any reduction thereby would immediately be reinstated as damages due to 


loss by devaluation of currency. 


3. The value of the Mark at the time this claim arose in 1937 was 
RM 2. 50 equals $1.00. Under ‘German law any devaluation of the Mark there- 
after would have to be reinstated pro tanto by Schering as damages due to 


currency devaluation. Therefore, the only logical rate 
is the one prevailing on March 1, 1937. 


ARGUMENT 
I 


of exchange to apply 


PLAINTIFF'S DAMAGES SHOULD BE 651, 331 MARKS RATHER 
THAN THE 273, 507 MARKS AWARDED BY THE DISTRICT COURT. 


Ce 


In computing the damages due to Reissner as 2 


result of the taking of 


his business, contra bonos mores by Schering, the decision of the District 
Court apparently affirmed the formula set forth in the Recommended Decision 


of the Chief Hearing Officer. That formula is: 


1. The value of the assets as of March 
minus the price paid; 


2. Compensation for any other damage 


1, 1937 


suffered 


by claimant in excess of that measured by the 


legal rate of interest; 
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3. Interest at 4 per cent since March 1, 1937. 


In computing the value of the assets under said formula, the Chief 
Hearing Examiner and the District Court computed the total capital value of 
the Anticoman Company, as the amount of profits earned by Schering during 
the first five years after Schering seized the company. No credit was given 
for the actual cash value of the tangible assets. The net profits of Schering 
were computed by taking a percentage of the sales by Schering of plaintiff's 
product, Anticoman. The figures used were based solely on evidence taken 
from Schering's records although Reissner offered evidence of far greater 
profits. 

It is submitted that even on Schering's figures the amount of profits 
awarded by the District Court was clearly a gross understatement, ibased 
on arbitrary determinations and misapplied German law. 


A. 


The District Court Arbitrarily Chose the Lowest Possible Percentage 
Figure (29. 8%) Available in Computing Net Profits on Sales Rather Than the 


Maximum Percentage Figure (45.6%) shown by the Evidence. 

Schering's records and evidence showed the following facts, as sum- 
marized in the opinion of Chief Hearing Examiner Jones: Between 1937 (when 
Schering acquired plaintiff's business) to 1944 (when sales of Anticoman were 
terminated) gross sales of Anticoman amounted to RM 1, 435,596 (J.A. 48 ). 
"The percentage of profits to gross sales in 1938 was 45.10. For 1939 and 
succeeding years, however, Schering allocated to Anticoman sales a percentage 
of laboratory research done by Schering in other fields, as well as a large share 
of general overhead expenses. As a result, the percentage of profits dropped to 
29.8. The claimant argues that the higher figure should be taken because, if 
the business had remained in Reissner's hands, there would have been no increase _ 
in such expenses. The lower percentage of profits gives an overall profit of 
RM 426, 807 and the higher figure of 1938 RM 654, 631; using an average of the 
high and low percentages, an overall profit of RM 541, 269 is arrived at." 
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(Recommended Decision, J. A. 48-49). 
Then, without offering any reason other than "I think it fair", the 

Chief Hearing Examiner, affirmed by the District Court proceeded to adopt 

“the minimum profit figure submitted by Schering of RM 426, 807." The sum 

due plaintiff was found to be that amount less the price paid by Schering, 

RM 153,000, or RM 273, 507. 
This computation, it is submitted, is contrary to the evidence, 

arbitrary and clearly erroneous. No reason has ever been offered to show 

why plaintiff should be required to pay for research costs and overhead expenses 

incurred by Schering wholly unrelated to the sale or production of plaintiff's 

product, Anticoman. Every concept of equity and justice requires that a 

question of this sort be resolved in favor of plaintiff, whose business was taken 

by Schering contra bonos mores ‘while the Nazis shook the tree, Schering held 

a basket and caught the fruit." (J. A. 40) 
The arbitrary nature of the use of the 29. 8% figure is further shown 

by the evidence relating to profits in 1938. Schering's own records show, 

and there is no contrary evidence, that in 1938 profits were 45. 6% of sales 

(J.A. 39, 101). The reduced figure of 29. 8% was not shown on Schering's records 

until 1939, when it began charging to Anticoman profits laboratory research 

done by Schering in other fields, and additional general overhead expenses. 

Neither the Recommended Decision, the Deputy Director's Decision, or the 

District Court's Memorandum, gave any reason whatsoever for not using the 

actual figures for 1937 and 1938 as. shown by Schering’s own records. The 

failure to use the actual profit figures for the years 1937 and 1938 alone, 

deprived Reissner of RM 64, 935. : 


* Sales 1937 and 1938 of Rl. 430,947 
at 45.6% equals RM. 194,357 


Sales 1937 and 1938 of Rel. 430,947 
at 29.9% equals RM. 128,422 


Difference RM. 64,935 
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It is totally arbitrary for the District Court to award plaintiff damages 
based on the minimal profit figures. Here the real parties are an innocent 
claimant and a culpable debtor. There is no conceivable basis for favoring the 
debtor and punishing the innocent as was done in denying plaintiff the lost 
profits at 45. 6% of sales, a figure shown by Schering's own records to be the 
accurate profit figures before Schering began juggling its books and accounting 
records. Plaintiff should be awarded all of his lost profits or RM 654, 631. 


B. 


The District Court Erroneously Limited Plaintiff's Damages 
to Only Lost Profits and Improperly Failed to Award Him the 


Actual Value of the Tangible Assets of Plaintiff's Business 


The Decision of the Chief Hearing Officer, affirmed by the District 
Court, limited the damages due plaintiff to “the value of the assets as of 
March 1, 1937 (the date of Schering's seizure of the business) minus the price 
paid. Then, in computing the value of plaintiff's business, the decision below 
merely took as that value the amount of profits made by Schering during the 
first five years after the seizure. It used these profit figures as the value of 
both tangible and intangible assets. It gave no credit at all for the actual value 
of the tangible assets of plaintiff's business. The omission of the value of the 
tangible assets was a clear violation of German law. As the Recommended 
Decision states (J. A. 49), “under section 987 of the Civil Code, it appears 
that apart from the question of good will, Reissner would be entitled to Schering's 
profits, as damages and not merely to their use as evidence of 1937 value. 

"Section 987 provides 


A possessor shall return to the owner the emol- 
uments which he draws after action commen we 


In a taking of property contra bonos mores, as herein, Section 819 
provides that the time of the receipt of the property is considered the time 
“action commenced. ** (J. A. 29, 89) Therefore, Schering was obligated under 


13 


Section 987 to return all emoluments, which includes profits, which it received 
from the date it took plaintiff's property. 
In addition, Section 252 of the German Civil Code (J. A. 31) provides 
that the damage to be made good "comprises also lost profits". 
The controlling provisions are Sections 251 and 252 (German Civil 
Code). The former lays down that "in so far as restitution is not possible or 
not sufficient to compensate the creditor, the debtor must compensate the 
creditor in money". The latter lays down that "the damage to be made good 
comprises also lost profits" (entgangener Gewinn). Lost profits are any profits 
which, in the ordinary course of events or according to the special circum- 
stances, in particular according to preparations and provisions made, could 
have been expected with probability. 
While these provisions leave some measure of discretion to the Court 
which, indeed, by Section 287 of the German Code of Civil Procedure is directed 
"to decide under consideration of all circumstances, in its free conviction ... 
how high the damage or an interest to be made good is ...", the general 
meaning of the controlling sections of the Civil Code has been worked out by 
the courts and the commentators with fair unanimity. 
In the first place, damage is not confined to the value of physical 
things. Sections 249 and those following are drafted in general terms. What 
is to be restored is, in the sense of the law, the full damage suffered by the 
injured party, including lost profits (Section 252); thus the full interest is to 
be compensated for, but not limited to as is provided in other parts of the law 
(Sections 102, 256, 290), to only the actual value of the damaged commodity as 
such. 


In the case of a business concern, damages are to be divided into the 
following components: (a) physical assets, such as buildings and merchandise; 
(b) intangible assets, such as trademarks, patents and, where the value is not 
already comprised in the valuation of the trademark, the "goodwill" as embodied 
in the name of the firm or the product; (c) in addition, Section 252 clearly 
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directs compensation for lost profits. 

It thus appears that under German law, plaintiff would have been 
entitled to receive his lost profits without regard to the value of the property 
taken. It is agreed by all parties and so found in every decision herein, that 
Reissner is entitled to the value of the property taken. In valuing the property 
at the amount of the profits, the award actually gives the property taken a 
value of zero for plaintiff was entitled to recover the profits in any event. The 
record is clear, however, and it is uncontested, that the value of plaintiff's 
tangible assets alone was RM 150,000. This figure is based on a balance 
sheet of plaintiff's business drawn, as of December 1, 1936, by Dr. Stoll, an 
employee of Schering (J. A. 19-21, 120). The Recommended Decision also contains 
a finding of fact that RM 150, 000 paid by Schering “was based on the value of 
the office equipment, machinery and inventory alone". 

It is therefore submitted that the District Court was clearly erroneous 
in failing to award plaintiff the value of the physical assets of his business and 
that the correct computation of damages is the following: 

Profits, computed as 45.6% 

of sales RM 654, 631 


Tangible Assets 150, 000 


804, 631 


Less price paid 


- _ 153, 300 


Due to plaintiff (plus 
interest at 4%) RM 651, 331 


15 
POINT If 


PLAINTIFF'S CLAIM ARISING FROM TAKING PROPERTY 
CONTRA BONOS MORES IS ONE FOR DAMAGES AND THERE- 
FORE NOT SUBJECT TO THE 90% DEVALUATION PROVISIONS 


OF THE GERMAN CURRENCY REFORM LAW OF 1948. 
A. 


After determining in Reichsmark the amount of plaintiff's award, it 
becomes necessary to convert Reichsmarks into dollars.| The major question 
is the application of the German currency reform of 1948 which converted 
Reichsmarks into Deutsche Marks and reduced certain Reichsmark claims to 
Deutsche Marks at a 10 tol ratio. The Chief Hearing Examiner found that the 
devaluation did not apply to plaintiff's claim for damages (J. A. 50-53). The 
Deputy Director ruled to the contrary (J. A.71-72), but the District Court 
affirmed the opinion of the Chief Hearing Examiner. As more fully explained 
below, the 10 to 1 conversion (hereafter referred to as the Conversion Law) 
is inapplicable herein because: 


1. The Conversion Law does not apply to claims for damages, 
i.e., an unliquidated amount. 


Plaintiff's claim arising from taking property contra bonos 
mores is one for damages (German Civil Code Sections 818, 
para. 4 and 819). 
The Conversion Law provides that "Reichsmark claims shall be so 
converted into Deutsche Mark that the debtor shall be obligated to pay to the 
creditor one Deutsche Mark for every ten Reichsmark due". Section 13 defines 
Reichsmark claims as "all debts and claims arising out of debts incurred before 
21st June 1948, which are expressed in Reichsmark ..."”. 
The Chief Hearing Officer found (J.A. 53 ) that "the Conversion Law 
is inapplicable to a restitution debt where the property converted cannot be 
returned in kind, and it is necessary to ascertain its fair market value in order 
to compute compensation in lieu of the property itself, especially where other 
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damages are due because of aggravated liability". Accordingly, he held that 
the Conversion Law was inapplicable herein because the acts by Schering were 
contra bonos mores, therefore entitling plaintiff to damages, not merely the 
value of the property taken! The District Court affirmed this finding. 

It is well settled, and not disputed by the government or its expert 
witness, that the 10 to 1 conversion provisions apply only to claims for an 
amount of money and not to claims for damages, irrespective as to whether 
such damages arise out of claims for breach of contract, quasi-contract, tort 
or quasi-tort. As the Federal Supreme Court of Germany held in 1953:* 


"Claims for damages for the loss of a thing are not 
claims for a sum of money, as is required in Section 13 of 
the Currency Law. The Courts have consistently refused 
the application of the Currency Reform Law to claims for 
damages, unless prior to the currency reform date a so- 
called fixation to a claim for a sum of money had taken place." 
[By fixation the Court meant the reduction of a claim to a sum 
certain by judgment or agreement between the parties. ] 


See also, decisions of Supreme Court for the British Zone, February 15, 
1950, N.J.W. 1950, p. 464; Court of Appeals of Munich, March 23, 1953, N.J.W., 
R. Z.W. 1953, p. 232, No. 16. 

The error of defendants’ position on the Conversion Law lies in their 
failure to grasp the distinction in German Law between the nature of an obligation 
and the remedies available: Whether the action sounds in contract or tort, or 
quasi-contract or unjust enrichment, the remedy may be either a fixed sum of 
money or damages. As Palandt, a leading commentator on the German Civil 
Code observed, the fact that the recipient of unjust enrichment, liable under 
Section 818, par. 4, is now responsible for damages is “important especially 
for devaluation". ** 


*Pederal Supreme Court Grand Civil Senate, of November 16, 1953, J.Z. 
1954, pe 318 


**Palandt, Burgerliches Gestzbuch, 16th ed. (1957) Sec. 818, note 7. 
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The applicable provisions establishing the relief available in unjust enrich- 
ment cases are Sections 818 and 819 of the German Civil Code. 


"Sec. 818. The obligation to return extends 
to emoluments derived, and to whatever the recipient 
acquires either by virtue of a right obtained by him, 
or as compensation for the destruction, damage or 
deprivation of the object obtained. 


"If the return is impossible on account of the 
nature of the object obtained, or if the recipient for 
any other reason is not in a position to make the return, 
he shall make good the value. 


"The obligation to return or to make good the 
value is excluded where the recipient is no longer bene- 
fited. 


"After the date of action commenced the recipient 
is liable under the general provisions." 


| 
"Sec. 819. If the recipient knows of the absence 
of legal ground at the time of the receipt, if he subse- 
quently learns it, he is bound to return from the time 
of receipt or of acquisition of the knowledge as if an 
action on the claim for return were commenced at that 
time. 


"If the recipient, by the acceptance of an act of 
performance, infringes a statutory prohibition or acts 
contra bonos mores, he is bound in the same manner 
after the receipt of the performance." 


Sections 818 and 819 distinguish between two factual situations. In 
the first situation, the person unjustly enriched has no knowledge of the 
absence of a legal ground, i.e., he has acted in good faith. In the second 
case, the recipient (beneficiary) of the unjust enrichment has knowledge of 
the absence of such legal ground, i.e., knows he is acting unlawfully. The 
latter includes one who acts contra bonos mores in receiving the unjust 
enrichment. (Sec. 819). The Chief Hearing Officer found and the Deputy 
Director affirmed, and it is now undisputed, that Schering belongs in this 
second category. 
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One who is unjustly enriched by receiving property is under a duty 
to return such property. If he is no longer able to return the property in kind, 
he is liable for its value. These are the remedies available in every case of 
unjust enrichment, as provided in Section 818, first and second paragraphs 
of the German Civil Code, irrespective of the recipient's good or bad faith 
(whether acting contra bonos mores or not). A recipient in bad faith or who 
acts contra bonos mores, such as Schering, is also subject to the additional 
liability set forth in Sections 818, paragraph 4, and 819. Section 819 states 
that a recipient in bad faith is irrebutably presumed to be in the position of 
one against whom an action has been commenced. Section 818, fourth 
paragraph, then provides that one against whom an action has been commenced, 


shall be subject to the "general provisions" on damages. 

The "general provisions" of German law to which Section 818, fourth 
paragraph, refers are Sections 285 et seqg., which provide that one against 
whom an action has been commenced shall be regarded to be in default and 


shall be under a duty to compensate his creditor for all damages caused by 
the default. The recipient is liable for such damages in addition to his duty 


to return the property or pay the value thereof. In other words, the recipient 


must pay damages for the delay in returning the property as well as paying for 
the value of the property itself. The even giving rise to the claim of damages 


is the fact that the recipient of the unjust enrichment failed to comply with his 
obligation to return the property, and therefore the damages to which the owner 
of the claim is entitled are those which are not made good by the return of the 
property or the payment of its value, but are additional damages, caused by 
the delay of such payment. 

This analysis of German law, granting damages to plaintiff under 
Section 818, paragraph 4, is affirmed by the testimony of the German law 
expert of the Office of Alien Property, Dr. Schoch, who stated (J.A. 43 )}: 


"Tf we assume as 2 fact claimant's allegation 
that Schering knowingly took advantage of 
claimant's distress at the time the contract 
was entered into, then the additional liability 
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for default exists as from that time. In that case the 
recipient ‘is liable according to the general rules’ of 

the Code from that date (section 818 para. 4), i.e., 

the rules of section 285 et seq. dealing with consequences 
of default. The liabilit is, as the claimant's expert 


esign 
whole for the erage he has sustained ough defen- 
dant's default (Section 286). The Code gives the 
plaintiff first of all a right to interest in the amount of 
4 percent for the period of default and an additional 
right to all other damages which he can prove (Section 
288)". 
[Emphasis added. ] 


Thus it is clear that plaintiff's claim herein abising from taking 
property contra bonos mores under Section 818, paragraph 4, is one for 
damages, i.e., an unliquidated sum and therefore not subject to the 10 to 1 
conversion provisions of the Currency Reform Law. 


B. 


It would be a futile act to seek to apply the German Conversion Law 
to plaintiff's claim, for any reduction in plaintiff's claim would immediately 
be reinstated because plaintiff would be entitled under German law to be com- 
pensated for loss due to currency devaluation by reason of Schering's failure 
to return the property or its value in 1937, the time of the transfer to Schering 
contra bonos mores. Under German law plaintiff is entitled to be made whole, 
that is to receive the equivalent purchasing power of the value of his thriving 
business in 1937. 

At the time of the transfer of the business to Schering, Schering was 
of course in a postion to return the business in kind. That would have been 
its legal duty under Section 818, first paragraph, and since it was in bad faith, 
it must be treated in German law as if claimant had at that time commenced 
an action against Schering for the return of the business (Section 818, para- 
graph 4, and 819). Thereafter, the return of the business in kind became 


impossible, and therefore Schering must now replace its value plus damages 
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suffered on account of the delay in the payment. If the value of the business 
were ascertained for example at 600, 000 Reichsmarks and, as the government 
argues, was converted to Deutsche Marks at the rate of 10 to 1 or DM 60, 000, 
plaintiff would then be entitled to additional payment of DM 540, 000 as damages 
caused by the delay of Schering in making repayment. 

Damage suffered by currency devaluation is a typical damage due to 
the debtor’s default, and therefore to be compensated by the debtor. The 
Chief Hearing Examiner specifically so found (J.A. 53 ): 


"Moreover, when the creditor resides in a hard 
currency country, he would be entitled to additional 
damages to offset any loss due to German currency 
devaluation. While the Conversion Law operated 

on the indebtedness itself and not on the currency, 
the effect on the creditor if he resided outside Ger- 
many, was the same. As previously stated, German 
law, in marked contrast to that of the United States 
nominalistic theory of monev. allows damages for 
loss due to currency depreciation, even in suits ex 
contractu for breach of an obligation to pay money. 
Nussbaum, Money in the Law, National and Inter- 
national, p. 1 159 (1942). Therefore, even if the 
Conversion Law were applicable to Schering's indebt- 
ness to Reissner, he would be entitled to ti 


ES 


es to compensate for it. "’ 
Emphasis added. 


This principle is well illustrated by a decision of the Bundesgerich- 
tashof (Supreme Court of the Federal Republic of Germany) of April 19, 1955, 
(Monatsschrift fuer Deutsches Recht, 1955, p. 462). In that case, plaintiff 
had obtained a judgment for Reichsmark 29, 714.27 against defendant. Defen- 
dant was in default since 1942. In 1949, defendant paid plaintiff Deutsche 
Mark 2,971.42. Inthe complaint, plaintiff demands payment of the difference 
of DM 26, 742.85, alleging that if defendant had paid in time, it would have 
invested the money in real values and would not have lost 9/10ths thereof by 
the subsequent devaluation of the currency. Both lower courts held for plain- 
tiff. On final appeal, the Supreme Court affirmed, stated as follows: 
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"Like every debtor, the debtor who owes money 
must compensate the creditor for the damage caused to 
him by default (Sec. 286, I of the Civil Code). Such 
damage includes currency damage and other damages, 
if the creditor proves that, if the debtor had paid earlier, 
he would have fully or partly preserved or even increased 
the value of investment in real values ("Sachwerten"*). 
Therefore, if the debtor was in default of payment at the 
time of the currency reform he is under a duty to com- 
pensate the creditor for the damage which he suffered 
because he was unable to invest the money in real value. 
This claim is not governed by the conversion law, but by 
the law of damages ( Sec. 249 of the Civil Code; OGHZ3, 
10, 16**; 4, 177, 179). "*** 


In another leading case in pre-war Germany, the German Supreme 
Court held:* 


"Any reduction of assets which occurs after this 
moment [the act of contra bonos mores] through the 
devaluation of the currency is no fonger relevant since 
the defendants, from the point of view of fault liability, 
must make good the damage which the plaintiff has 
suffered by the devaluation through not having received 
the money in time." 


The decision is quoted with approval in the latest edition (1957) of 


Palandt's Commentary which also states: 


"It follows for the currency reform of 1948 that 
the claim for damages even in so far as it sounds in 
money, is not subject to the conversion rate of ten to 
one... in so far as the damage was not yet made good 


Sa 
* The term “Sachwerten" is current in Germany; it means assets such as 
realty property, goods, intangibles other than money, in short, 
everything the value of which is not affected by a devaluation of the 
currency. 


R.G. in J.W. (1927) at p. 980. 


It is interesting to note that the rule of default is here applied 
to a money debt, the amount of which had already been fixed by @ 
final judgment between the parties. Defendant's ‘failure to pay the 
judgment again converted the money claim jnto a claim for damages, 
because under German law, failure to pay on time/is a breach of con- 
tract, entitling the creditor to compensation for all damages caused 
by the delay. 
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on the relevant day, but that the claim is for the 

amount necessary at the time of judgment to re- 

pair the damage; for the claim is a value claim 

(Wertschuld), not a claim for a definite amount 

of money (Goldsummenschuld)". 

Since Schering was in bad faith and acted contra bonons mores when 
receiving the business, claimant is undoubtedly entitled to be compensated 
for all damages including currency devaluation. 

In conclusion, it is evident that the Conversion Law does not affect 
the amount of plaintiff's recovery. Since Schering acted contra bonos mores, 
plaintiff's claim is one for damages (Sections 818, paragraph 4, and 819) and 
therefore not subject to the ten to one currency devaluation. Alternatively, 
since Schering acted contra bonos mores, if the currency devaluation affected 
plaintiff's claim, he would recover the entire loss due thereto since he must 
be made whole. 


POINT It 
PLAINTIFF'S CLAIM SHOULD BE CONVERTED TO 


DOLLARS AT RM 2.50 EQUALS $1.00, THE PRE- 
VAILING EXCHANGE RATE ON THE DATE SCHERINGS 
OBLIGATION TO PAY AROSE. 


Schering, having acted contra bonos mores, is obligated to make 
plaintiff whole for all damages suffered, including damages from currency 
devaluation. (See point If B).| It is submitted that this principle applies not 
only to require compensation to plaintiff for any loss due to German currency 


reform but also for losses due to the decline in the value of the mark as com- 
pared to the dollar. 

Reissner was a Jew, ! subject to the Nazi tyranny to which Schering 
was 2 party, who had already!escaped from Germany and was on his way to 
the United States when Schering took his business on March 1, 1937. Had 
Schering paid Reissner's claim when it accrued on March 1, 1937, he could 
have converted into dollars at RM 2.50 equals $1.00. Defendants cannot be 
permitted to make Reissner. suffer Schering's wrongs. German law requires 
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that devaluation of the mark be compensated for by additional damages. Only 
by applying the conversion rate of March 1, 1937 can this be achieved. There- 
fore, plaintiff's claim should be converted at RM 2.50 equals $1.00 under the 
breach day rule enumerated by the Supreme Court in Hicks v. Guiness, 269 
U. S. 71 (1926). 
If the Court should consider the application of a dollar conversion 
date other than that of March 1, 1937, we submit the analysis of the decision 
in Deutsche Bank v. Humphrey, 272 U. S. 517 (1926) made by Chief Hearing 
Examiner Jones for the Court's consideration. Jones’ analysis acclaimed in 
a recent law review comment* as 


"a remarkable instance of independent judicial 
research and courageous thinking” 


demonstrates that the Humphrey's case held that the proper date for the con- 
version of marks into dollars on a foreign obligation payable in a foreign 
country, is the date of the filing of the suit or claim, and not the "judgment 
day" rule adopted by the Deputy Director's decision herein. 
Any extended discussion herein of this question would be at best an 
inadequate repetition of the brilliant discussion and historical research of the 
Recommended Decision (J. A.54-70) to which the Court is respectfully referred. 
We submit herewith only a summary of Jones" opinion. 
In the Humphrey case, Justice Holmes, writing for the majority, 
held: 


"Here we are lending our courts to enforce an 

obligation (as we should put it, to pay samaee®) 
arising from German law alone and ought to en 
force no greater obligation than exists by that 


law at the moment when the suit is brought. 
(Emphasis added). 


It was only the dissenting opinion in the Humphrey case which 
characterized the rule enumerated by Holmes for the majority as the "judg- 
ment day" rule. Thereafter, the federal courts, in a number of cases 


* 6 Amer. Journal. Comparative Law III (1957) 
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mistakenly adopted the judgment day rule, relying on the minority opinion’s 
statement in the Humphrey case. There have been, it should be noted, at 

least two dissenting opinions in the Courts of Appeal critical of this erroneous 
application of the judgment day rule. Paris v. Central Chulers, 193 F. 2d 

960, 963 (5th Cir. Brown J., 1952); Shaw Savill, Albion & Co. v. The Fredericks- 
burg, 189 F. 2d 1952, 960 (2d Cir., Swan J. 1951). 

The application of the judgment day rule to claims under Section 34 of 
the Trading with the Enemy Act is, as the Chief Hearing Officer said, a 
"practical impossibility": 

"The majority of debt claims are disposed of with- 
out even an administrative contest. Few goto any 
adjudication which resembles a judgment. Which 
one of the several procedural stages set forth in 
Sections 502.201 -- 502. 204 of the Rules of Pro- 
cedure for Claims shall be taken as judgment day? 
If an appeal from a final administrative decision is 
taken by a debt claimant to the district court of the 
District of Columbia is his claim to be subject to 
the vagaries of foreign exchange fluctuations for 
perhaps several years more while awaiting final 
judgment?" (J.A. 64 ) 

The utter confusion that results from the attempt to apply the judg- 
ment day rule herein is demonstrated by the inconsistent positions taken by the 
defendants themselves on the question of the Conversion Date. The Defendants’ 
Answer herein states, in the closing paragraph, that plaintiff's claim should 
be "converted at the November 5, 1957 rate of exchange" the date of the Deputy 
Director’s Decision. The defendants’ memorandum before the District Court, 
however, states that the date for conversion should be December 23, 1957, the 
date on which the Custodian (Attorney-General) declined to review the Deputy 
Director's Decision. Is the "judgment date” in this administrative proceeding 
followed by judicial review to be November 5, 1957, December 23, 1957, or 
January 23, 1959, the date of the District Court's order, or the date this court 


renders its decision? 
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We submit that order can prevail only if the date of conversion is a 
fixed date. We submit that the proper date is the time the claim arose rather 
than the formal filing of a claim or the fortuitous date of the culmination of 
litigation. Only the application of the forty cents equals 1 RM rate at the time 
the claim arose will make the plaintiff whole. 


CONCLUSION 


For the reasons set forth above, it is respectfully submitted that the 
judgment of the District Court should be 

1. Modified in that it awards plaintiff damages of only RM 273, 507 
instead of RM 651, 331. 

2. Affirmed in its decision that the 10 to 1 conversion provisions of 
the German Currency Reform Law of 1948 does not apply to plaintiff's claim 
for damages. 

3. Modified in that it finds Reichsmarks should be converted into 
dollars at a rate of RM 3. 33 equals $1.00 rather than the rate of RM 2.50 
equals $1.00, the latter being the correct rate of exchange. 


Judgment should therefore have been rendered in favor of plaintiff in 
amount of $260, 533. 24 plus interest at 4% from March 1, 1937. 
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Comment on Custodian's Counter-Statement of the Case. 


The Custodian's main brief patently distorts thefacts in order to color 
the case. In its Counter-Statement of the Case at page 31, he recites that 
"Reissner, because of Nazi discriminatory laws, decided to sell his business. " 
Actually, it was much more than discriminatory laws which compelled Reissner 
to sell. Chief Examiner, Harry LeRoy Jones, in his Recommended Decision 
(at JA 21 and 22), states it more accurately and realistically: 


"Schering knew that Reissner was a Jew 

and was under Nazi pressure to abandon 
Anticoman G. m.b. H. and to leave Germany. 
When Schering's representative Stoll first 
appeared at Anticoman's premises he hada few 
words with Reissner who told Manager Lange 
to give Stoll everything he wished. Reissner 
then retired to his private apartment on the 
same premises and had nothing further to do 
with Stoll's investigation and the proposed 
sale to Schering's subsidiary. 


"During the morning of February 2, 1937, the 
doorbell of the Reissner apartment rang, and 
two ‘detectives’ informed the claimant's wife 
that they had come to take the claimant away 
for questioning. She stated to them untruthfully 
that the claimant was downtown but would return 
for lunch. They left, and Mrs. Reissner in- 
formed her husband of their demand and 
advised him to ‘get out of here right away.' 


The claimant immediately left and took 
a train for Czechoslovakia where he 
arrived within five hours with only eight 

marks in his pocket and without his personal 
effects. His ‘confidential man,‘ Szigmondy, 
the Factory Manager, later came to 
Czechoslovakia to bring ‘things needed. " 


"On March 1, 1937, after Reissner| had fled 
from Germany, 2 contract of sale was entered 
into between Anticoman G. m. b. H. ,, represented 
by the Managers Lange and Restalsky, and Dr. 
Neumann G. m.b. H., a wholly-owned subsidiary 
of Schering A.G. .. .” 


When viewed in this light, it is evident that Reissner's first asking 


price of RM 650, 000 was a depressed figure set by an individual who must 
sell 'at any price.' Obviously, it cannot be used as a measure of the then 
true worth of Anticoman. 
Another misstatement of fact appears at page 4 of the Brief where 
the Custodian argues that by the end of 1942 because of resistance in pro- 
fessional circles and newly gained scientific knowledge as to its harmful 
effects, the German Government threatened to ban its production and Schering 
discontinued the manufacture of Anticoman. The fact is that the German war 
effort required the cutting down of drug preparations, not only in the case of 
Anticoman, but with respect to other preparations of other firms and that 
Schering in order not to disturb the friendly attitude of the Reich Health 
Office cooperated and gradually discontinued the manufacture of Anticoman. 
(See Exhibit 15, JA 109-110. ) | 
A third glaring misstatement in the Brief is that relating to the 
alleged deleterious effect of the drug, Anticoman. When the Office of 
Alien Property introduced evidence allegedly pertaining to the harmful 


effect of Anticoman, Chief Hearing Examiner Harry LeRoy Jones remarked 
that he could not see the pertinence of the same and in view of this ruling, 
Reissner did not try to introduce evidence then available indicating the 
pharmaceutical value of the product. Harry LeRoy Jones properly evaluated 
this evidence when he ruled that whether Anticoman had no therapeutic value 
and was actually harmful was "not persuasive to minimize the value of the 
assets of Anticoman G. M. B. H." (JA 39). 

Finally, the Deputy Director made no mention in his Decision of the 
pharmaceutical value or lack of value of the product, Anticoman, and, 
therefore, necessarily agreed with Harry LeRoy Jones that the introduction 
of the evidence and the presentation of the arguments stemming therefrom 
were impertinent and immaterial. Obviously, the mere fact that the Deputy 
Director fixed the value of Anticoman at RM 273,507 without discounting the 
figure because of alleged deleterious effect of the drug or its failure to obtain 
clearance for sale in the United States was an indication by him that the 
issue as to damages precluded any consideration of this. 

Moreover, the Stoll report, (JA 116) demonstrates that the sales 
abroad constituted only a small fraction of the total sales of Anticoman, 
and certainly this fraction is reduced considering that the United States is 
only one of many countries throughout the world that the drug could have 
been exported to. 

Since the attorneys for the Government seek to confirm the Decision 
of the Deputy Director (which was also the amount fixed by the District 
Court), they cannot at this time advance an argument which would be incon- 
sistent therewith. 

The Court is respectfully referred to the Recommended Decision of 
Harry LeRoy Jones (JA 16 et. seq.), which Decision was adopted by the 
District Court, for an accurate and unbiased presentation of the facts. 


POINT I 


FOR THE VA 
THE TANGIBLE ETS RECEIVED BYS 
B. THE TOTAL SUM OF PROFITS 


The Custodian maintains that the indebtedness to Reissner was in 
the amount of RM 273,507 as of March 1, 1937. Obviously, in urging this 
amount, he necessarily adopts the damage formula originally advanced by 
Chief Hearing Examiner Harry LeRoy Jones. At this late date, however, 
the Custodian, while conceding that the fixation of damages in the amount 
of RM 273,507 as of March 1, 1937 was proper, seeks to undermine his 
own findings and holdings by advancing a new theory, to wit, that good will 
value is to be ascertained by capitalizing the business' average annual 
"superior" earnings, etc. (Pages 7 to 14 of the Custodian's Brief). Since 
the Deputy Director had adopted the Chief Hearing Examiner's Recommended 
Decision as to the formula for the ascertaining of damages by reference to 
the profits made by Schering, the only question and issue on this point be- 
fore this Court is whether the amount of damages so ascertained was suf- 
ficient on the basis of the application of such formula. 

As a practical matter, it is immaterial whether |the formula for the 
ascertainment of damages is that of (a) adding the good will value of the 
business as of March 1, 1937 (ascertained retrospectively by Jones, the 
Director and the Court below on the basis of profits made by Schering), to 
the value of the tangible assets and deducting from the aforesaid total the 
sum paid for the tangible assets (RM 150, 000)* or (b) by adding the profits 
made by Schering to the value of the tangible assets of the business and sub- 
tracting therefrom the sum of RM 153,300 at the time of the transfer. 


* Office Equipment mi 1500, Machines and Apparatus HM 20,000, Stock on 
Hand EM 128,500 (JA 24). 


The alternative formula has been advanced by Reissner to indicate 
that the good will value of the business cannot be fixed at an amount less than 
the sum total of profits made by Schering. Only in that respect is Section 
987 of the Civil Code of interest. The Custodian's argument that Section 987 
applies only to "things" and not to profits derived from a business is without 
foundation. The Custodian points to no decision of the German Courts to 
substantiate his position. On the contrary, we can cite a decision of the 
Supreme Court of Germany, dated March 30, 1954 (Lindenmaier-Moehring, 
Collection of Decisions of the German Supreme Court, No. 3 under Section 
987 of the Civil Code) which held that where the special provisions of Section 
292 apply and where the law expressly orders the application of Section 987 
of the Civil Code (such as in the case at bar), profits derived from all kinds 
of property (tangibles or intangibles) are covered by Section 987 and must 
be returned to the owner. 

Be that as it may, it is evident that since the application of either 
formula would produce the same figures, the sole question is whether or 
not the formula was properly applied. 

The Custodian makes no effort to refute the argument of Plaintiff 
as contained in Point I of his main Brief that there was an utter failure to 
take into account when fixing the indebtedness the fact that Schering made 
profits of 45. 6% of Sales in 1938 (JA 39, 101) and that the drop in the profit 
ratio to 29. 8% of sales for the years beginning with 1939 was attributable 
beyond question to the fact that Schering charged to Anticoman expenses, 
such as laboratory research, done by Schering in other fields and for other 
drugs. 

Chief Hearing Examiner Jones, the Director and the District Court 
and the plaintiff all are in agreement that the profits made by Schering sub- 
sequent to March 1, 1937 are to be used to ascertain the value of the business, 
which in turn will be used to fix the damages. The narrow issue on this point 


is whether it was fair and proper to-ignore the greater profits admittedly 
made in 1939 and to charge thereafter against actual profits made on the 
sale of Anticoman, expenses incurred by Schering caused by the development 
and sale of other products. Obviously, since Reissner's sole product was 
Anticoman, these other expenses and charges would not have been incurred 
by him had he continued the operation of the business. 
Then too, no credit has been given to Reissner for the value of the 
tangibles which Schering acquired on the transfer of the business. 
The Custodian in his summary of argument at page 7 of his brief 
states: 


"The Custodian found, as did the Hearing 
Examiner, and presumably the District 
Court, that since Reissner admittedly 
received a fair price for the tangible 
assets, the March 1, 1937 good will value 
of the business was RM 273, 507. 


Since Reissner received a fair price for the tangible assets, it is obvious 
that it is incorrect and palpable error to deduct once again from the good 
will value of the business the monies paid for the tangible assets. Schering 
acquired both tangible assets and the good will value of the business but paid 
only for the tangible assets. Thus, there was stilla debt owing for the good 
will. In effect, the Deputy Director and the Court below have given Schering 
double credit for the single payment of RM 150, 000 for the tangible assets. 
The Custodian, completely ignoring the rationale of the theory which 
he accepted by urging this Court to reaffirm Harry LeRoy Jones' formula 
(adopted by the Deputy Director) for the ascertainment of damages, now ad- 
vances a subsidiary argument, namely, that the profits made by Reissner 
prior to the transfer of the business, rather than those made by Schering 
after the transfer, should have been used as the basis of fixing the good will 
value of the business. This violates the rule of res adjudicata and should be 
entirely disregarded. I also does violence to the facts in the situation at bar. 


It is well known that during the pioneering stage of any business, the invest- 
ment of time and capital bears fruition only in later years. This was the 
case with respect to Reissner and Anticoman since, he, Reissner had al- 
ready invested not less than RM 365, 940. 61 which was carried on the books 
as a loan to him and which was not even assumed by Schering when it took 
over the business. 

Rather than set forth at length again the matter contained in Point I 
of Plaintiff's main Brief on this issue, the Court is respectfully referred 
thereto. . 

The basic issue at hand is whether the formula recommended by 
Harry LeRoy Jones for the fixation of damages, which formula was adopted 
by the Deputy Director and the Court below, was improperly applied in 
arriving at the ultimate figure representing damages, in that credit was 
not given for the higher profits earned in 1939, the lowest rate of profit 
was used instead of a higher justifiable rate and the value of the tangible 
assets obtained by reason of the transfer of the business was not credited 
to Reissner. It is urged that the application of the formula was clearly 
erroneous in that it failed to fix plaintiff's damages in the amount of RM 
651, 331. 


POINT I 


IT WAS CLEARLY ERRONEOUS FOR THE CUSTODIAN 
TO FIND THAT REISSNER'S CLAIM WAS SUBJECT 
TO DEVALUATION BY REASON OF THE APPLICATION 
F THE IN : 


The Court below found that Reissner's claim was not subject to 
the 90% devaluation provisions of the German Currency Reform Law of 


1948. In International Silk Guild v. Rogers, U. S. App. D. C. 262 
Fed. 2nd 219, this Court held in a review proceeding under Section 34(€) 


of the Trading with the Enemy Act, that a refusal by a court to accept the 
Custodian's contrary finding, insofar as it might be considered to be factual, 
means that the court has necessarily found that the Custodian's finding was 
clearly erroneous. 

The Deputy Director rejected the Chief Hearing Examiner's Recom- 
mendation that the Conversion Law should be disregarded in computing the 
amount to be paid to claimant and cited a decision of the Supreme Court of 
the British Zone and a decision of the Supreme Federal Court of West Ger- 
many in support thereof (JA 71-72). 

Again in the Court below, the main thrust of the Custodian's argument 
on this point was based on German court decisions and commentaries by 
German law authorities to the effect that under German law, Reissner's 
claim allegedly would be considered as subject to devaluation by reason of 
the application of the Conversion Law. However, the Court below necessarily 
adopted the reasoning advanced by Chief Hearing Examiner. The claimant in 
his main Brief presented to this Court again sets forth in Point If thereof, 
overwhelming authority that under German law, Reissner's claim would not 
be subject to the 90% devaluation provisions of the Conversion Law. 

Apparently the Custodian now accepts this interpretation because he 
makes no attempt to refute the arguments advanced by Reissner on this issue. 
He now concedes that plaintiff's claim is one for damages and therefore not 
subject under German law to the 90% devaluation provisions of the German 
Currency Reform Law of 1948. He, however, now advances a new and novel 
theory to the effect that we should resort to our domestic law for the purpose 
of classifying Reissner's claim; that under domestic law Reissner's claim 
would be one for unjust enrichment and that as such was subject to the German 
Conversion Law since the assessment of damages under German law would be 
the type of damages which a Court in the United States would only award in a 
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caseof a tort. The Custodian then continues by arguing that since this 
claim could not be pursued as one in tort, therefore, the German theory 
of damages must also be rejected. It is respectfully submitted that the 
argument is entirely fallacious and has no basis in fact and law. 

The Custodian did prior hereto, adopt the theory of damages as 
recommended by the Chief Hearing Examiner, and his only quarrel there- 
with was with respect to his interpretation of how the German courts would 
treat the question relating to the applicability of the German Conversion Law 
to Reissner's claim. 

There can be no question at this late date that this is a proper debt 
claim under Section 34 and this is so conceded. Then, too, the proper 
measure of damages is inseparably attached to the right of action, and 
since the right of action is a matter of German law, then the question of 
the proper measure of damages is also a matter of German law (JA 41). 
The Custodian now seeks to distort the nature of the action as one for 
restitution, instead of for damages. It is obvious that what is involved 
is one of remedy which must not be confused with the nature of the obliga- 
tion itself. The entire argument of the Custodian is self-defeating. His 
argument, if carried to logical conclusions, must result in the denial of 
the claim in its entirety, yet even he concedes that Reissner is entitled 
to at least the amount set forth in the Decision of the District Director. 

Then, too, the Custodian's argument is presumptuous when it sug- 
gests that American law would interpret a German statute in a manner con- 
cededly contrary to the way the statute would be interpreted by the German 
courts themselves, laying aside for the moment the fact that in the absence 
of the statute itself, there would be no question under German law that 
there would be no devaluation whatsoever in any type of claim. 

The decision of the Court below on this issue should be affirmed. 
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POINT Il 


REISSNER'S CLAIM SHOULD BE CONVERTED 
INTO DOLLARS ON THE BASIS OF RM 2.50 


EQUALS ONE DOLLAR. 


It is respectfully submitted that the case at bar can be distinguished 
from the general rule of law enunciated in International Silk Guild v. Rogers, 
supra, where this Court said that where a cause of action was actually of 
foreign origin and the debt was payable in foreign currency in a foreign 
country, the amount of judgment to be entered in dollars is to be ascertained 
at the rate of exchange existing on the date of judgment. 

Because it is clear that under German law this claim is one for 
damages, a German Court at the time of judgment would fix damages in 
an amount to compensate for any devaluation in currency.) Since 1937, 
there have been two distinct devaluations of German currency. The mark 
has been reduced from a value of 40 cents to 30 cents, to approximately 
24 cents. The effects of these devaluations would have been taken into 
account by a German Court in awarding judgment. Applying this standard, 
the amount of damages would have been calculated so as to translate the 
sum in marks into a sum in dollars at the rate of RM 2. 50 equals one 
dollar, the prevailing exchange rate on the date Schering's obligation to 
pay arose. | 


CONCLUSION. 


For the reasons set forth above, it is respectfully submitted that 
the judgment of the District Court be modified to the extent that judgment 
be rendered in favor of plaintiff in the amount of $260, 533. 24 plus interest 
at 4% from March 1, 1937. 
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